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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2592 
M . .ANDERSON MAx;my .AND DOROTHY .MAE MUR-
PHY, ADMINISTRATRIX OF THE EST.A.T-E OF 
DERRELL AZELLE MURPHY, DECEASED, 
Plaintiff's in Error, 
versus 
AMERICAN CASUAIJrY COMPA!NY OF READING, 
PENNSYLVANIA, Defendant in Error. 
PETITION F.OR WRIT OF ERRJOR. 
To the Honorable Justices of the Bitpreme Court of Appeals 
of Virgvnia: 
Your petitioners, M. Anderson Maxey and Dorothy Mae 
Murphy, Administratrix of the Estate of Derrell Azelle 
Murphy, deceased, hereinafier sometimes called defendants, 
respectfully showeth unto your Honors that they are ~g:. 
grieved of a final judgment entered on the 2nd day of De-
cember, 1941, by the Circuit C(?urt of Norfolk ·county, Vir-
ginia; in favor of the American Casualty Company of Read-
ing, Pennsylvania, : _hereinafter s_ometimes calle4 the plain-
tiff, determining their rights in a certain insurance policy is-
sued by the plaintiffl to the Briggs Motor· Company on the 21 ~t 
day of J tine, 1940. A transcript of the record and the. origi-
nal exhibits are herewith presented. . 
This petition is adopted as the opening brief and a copy 
w~s -delivered to the attorney for the plaintiff on the ·28th 
2 Supreme Court of Appeals or Virginia 
day of February, 1942. Oral arg·ument is requested. The 
parties will be treated in the petition as they appeared in the 
court below. 
2• * ASSIGNMENTS OF ERROR. 
I. 
After hearing the evidence, the Court held that there was 
no liability upon the plaintiff in this case to either def end-
ants by virtue of the accident which occurred on May 4, 1941, 
or by virtue of the,judgment recovered in the Circuit Court 
of Princess Anne County, Virginia, by Dorothy Mae Murphy, 
Administratrix of the Estate of Derrell A.zelle Murphy, de-
ceased, against M. Anderson Maxey. The defendants moved 
the Court to reconsider its judgment and gra.nt a. new trial 
on the grounds that the same was contrary to the law and the 
evidence, and without evidence to support it, and on the 
g·round that the Court failed to hold that there was liability 
on plaintiff under its policy to the said defendants, and the 
failure to hold that the plainiff is estopped to deny the cov-
erage and to reform the said policy, but the Court overruled 
the said motion and entered up judgment in .favor of the 
plaintiff. To which action of the Court in overruling the said 
motion and in holding that there was no liabilitv upon the 
plaintiff in this case to either of the defendants, .. and its ac-
tion in failing to reform said policy and in failing to hold 
that the plaintiff was estopped to deny the coverage, the de-
fendants excepted and assign this action and ruling of the 
Court as error. 
*FACTS. 
This is a suit for a declaratory judgment brought by the 
plaintiff against the defenda.nts to have adjudged its liability 
under a certain policy of insurance issued by the .plaintiff to 
Larry C. Brigg·s, trading as Briggs Motor Company, dated 
the 21st day of June, 1940 (R., p. 4, Exhibit No. X). On May 
4, 1941, M. Anderson Maxey, one of the defendants in this 
action, borrowed from Larry C. Briggs a. passenger automo-
bile for his own personal use, ~nd later, on that day, while 
about his own business and pleasure, ran into and killed Der-
rell Azelle Murphy while using the automobile with the ex-
press permission and consent of the owner, and that there:.. 
nfter Murphy's Administratrix brought an action a,gainst· 
M. Anderson Maxey, and reco~ered a judgment against M. 
Anderson Maxey in the Circuit Court of Princess · Anne 
M . .A.. Maxey, et al., v. American Casualty Co., etc. 3 
County, Virginia; for the sum of $8,000. The automobile in 
question was used in the business of Larry C. Briggs and was 
kept ready for sale and for all matters incidental to the busi-
ness of the Briggs Motor Company ( R., pp. 12, 14, 15). The 
policy above ref erred to was in effect at the time of the ac-
cident and is kno·wn as a garage liability policy. The amount 
of premium is determined from the payroll and is computed 
in accordance with the rate schedules approved by the State 
Corpor_ation Commission (R., pp. 51, 52). The premium ~:m 
this policy is administered by the Virg·inia Auto Rate Admin-
istrative Bureau, which was created by Section 4326a of Vir-
ginia Code (R., p. 50). 
4* *,Some time prior to March 22, 1940, the National Bu-
reau of Casualty and Surety Underwriters on behalf of 
its member companies; filed with the State Corporation Com.;. 
mission of Virginia, a proposed increase in the rate sched-
ules (R., p. 28). In these proceedings known as case No. 
6980, it filed sheet L, requesting· an increase in rates on garage, 
automobile dealers and repair shop policies (Exhibit No. 1). 
This exhibit contained the following lang·uage: 
'' Coverage for additional interest will now be included in 
the basic rates. As the Manual now provides a 20% addi-
tional charge for Broad Form Additional Interests coverage 
it is proposed that since there is approximately no change 
in rates indicated by the experi~nce, the present rates be in-
creased 10% to provide in the basic coverage the protection 
extended under the Additional Interests coverage.'' 
A Mr. A. E. Spottke, Manager of the Automobile Depart-
ment of the National Bureau of Casualty and Surety Under-
writers, testified that the proposed rate increase of 10% was 
desig-ned to eompensate for the additional coverage in order 
to comply with-the rule in the case of Newton v. Employer's 
Liability Ins·urance Corporation (R., p. 35, E,xhibit No. 8). 
Mr. George A. Perry, principal statistician of the Bureau 
of Insurance, filed a memorandum in these proceedings 
:recommending that the increase be approved (R., pp. 31, 32). 
The. rates as filed were ~pproved on April 22, 1940, by an 
order of the -State Corporation Commission, which became.,. 
effective on the 1st day of May, 1940 (R., pp. 33, 35, Exhibit 
No. 3). 
The plaintiff was a member of the National Bureau of Casu-
alty and Surety Underwriters and requested that that Bu-
reau, as well as its counsel, represent them in the proceed-
ings (R., p. 31) ~ 
4 Supreme Court of .Appeals of Virginia 
The following rule ·was approved by the State *Cor-
5 * poration Commission, to become effective on May 1, 1940 : 
'' Rule-Payroll Policy~Interests Covered. 
''In view of the applicable statutes of the State of Vir.-
ginia, garag·e payroll policies written at the Virginia rates 
for automobile dealers and repair shops afford coverage for 
additional interests ; such payroll policies shall be endorsed to 
indicate that blanket additional interests coverage is pro-
vided.'' 
The Virginia Automobile Rate Administrative Bureau sent 
out a special bulletin pursuant to the orders of the iState 
Corporation Commission .to all of its members, including the 
plaintiff, reading·, in part, as follows : 
""This increase of 10% is to take care of blanket' additional 
interest coverag·e which is now mand·atory on, all garage poli-
cies effective in .Virginia May 1, 1940, and sitbseqi1,ent." (Ex.; 
hibit No. 7.) . 
The rates charged on the policy in suit were the rates which 
the State ,Corporation Commission had approved, to become 
effective on May 1, 1940, and included 10% for additional in-
terest coverage ( R., pp. 51, 52). 
It will be seen from the above that after the Newton case 
was decided by the Circuit Court of Appeals, that the plain-
. tiff, together with other insurance companies belonging to 
the, National Bureau of Casualty and Surety Underwriters, 
requested the ,State Corporation Commission to increase the 
rates by 10% on garage policies issued in Virginia after May 
1, 1940, and agreed with the State Corporation Commission 
to provide for additional interest coverage on said policies. 
That the policy in suit was issued thereafter and the in-
creased. rates for additional interest coverage were charged 
on said policy although the additional interest endorsement 
No .. 44 (Exhibit No. 5) was not attached to said policy. · 
*ARGUMENT. 
The relevant portion of Virginia Statute Section . 4326a, 
Code of Virginia, provides as follows : 
'',No polic.y of insurance against loss or damage resulting 
from an accident to, or injury suffered by an employ~e or 
·other person for which the person insured is liable * * • no 
J\I. .i.\. • . 1\.faxey, et al., v .. American Casualty Co., etc. 5 
. such policy shall be issued or delivered in this state to the 
owner of a motor vehicle by any corporation or other insurer 
.authorized to do business in this state, unless there shall ·be 
eontained within such policy a provision insuring such owner 
against liability for damages for death or injury to. person 
or property resulting from negligence in the operation of such 
motor vehicle * • • by any per.son legally using or operating 
· the same with the pennission,. express or implied, of suck 
owner .. '' · 
Phe Provi.sions of Section 4326a Are a Part of the Policy. 
This section is read into the policy of insurance and becomes 
:a part of the contract irrespective of any inconsistent pro-
. vision contained in said policy. Indeninity Ins. Co. v. Davis,, 
..A.dmr., 150 Va. 778; Indemni.ty Co. v. Small, 154 Va. ·458; 
Newton. v. Eniployer's Liabuity .As.c;urance Corp. (C. 0. A., 
4th Cir.), 107 Fed. (2d) 164. The policy itself in clause 0, 
on page 4, provides : ''Shall comply with the provisions of 
the motor vehicle '.financial responsibility law of any state 
or province which shall be applicable,'' .etc. See also Union 
Central Life Insurance Co. v. Pollard, 94 Va. 146, at page 
153: 
· ''It (a statute) is therefore as mlich- a part of .every con-
iract of life insurance # * * as if incorporated in it; the gen-
- eral rule being that laws in existence are necessarily, referred 
to in all contracts made under such Jaws.'' · 
7* •section 4326a Is .Applicable to Garage Policies. 
That the provision is applicable to garage policies seems 
clear since the statute contains no exception in regard to 
them. If it had been the intention of the Legislature to ex-
cept garag·e policies from the operation of the statute it would 
have been a very simple thing to have placed this exception 
in the statute, as was done iri Wisconsin. See the case of 
Ma.uel v. Wisconsin Au.tomobile Ins. Co. (Wis.), 248 N. W. 
121. A statute which is very similar to the one involved in 
the case in suit specifically excepted public automobile garage 
policies. 
Constru~tion of Section 4328a Reqil-ircs .Additional Interest 
Coverage.·· 
. The second paragraph of 4326a is the same as Section 109 
of the Insurance Laws of the State of New York which was 
6 Supreme Court of :Appeals of Virginim 
enacted in 1924. The statute in questio11- had been given j.u-
dicial construction three times pr10r to the enactment of the 
amendµient tq Section 4326a in 1934.. · 
In the case of Brustein v. New Amsterdam Casualty Co .. 
(N. Y.), :}.74 }L E. 304, it is said. at pages 305-306 ~ 
..... 
'' The sta,ndard provisions provided for in section 109 are 
three in· p.umber and are aimed at separate recognized evils .. 
The standard bankruptcy provision gives the injured person 
a remedy over against the insurance company when the judg-
ment against the insured is uricollectible by reason of bank-
ruptcy or insolvency. Merchants' Miiti1,al Ailttomobifo Lia-
bility Ins. Co .. v. Smart, 267 U. S. 126, 45· S. Ct. 320, 69 L. ·Ed .. 
5·38.. It puts an end to the rule that a contract of liability 
insurance is to be regarded as one of indemnity only. The 
second provides a standard rule as to the time and manner 
of notice to the insurer instead of leaying· such matters to be 
covered by the indhidual contract. The third is an 'addi-
tional interest' clause ai1ned to protect the pitblfo a,qai11st the 
operation of a car by others than the owner, provided they 
have the owner's consent, express or implied. 1.'he primary 
purpose of this requirement is to ·meet the defense in an ac-
tion on the policy that the *owner was not at the time of 
8* the accident operatvng the car personally or by liis ag,m,l;, 
although it was being operated by a me·m,ber c, / his f am:. 
ily or another with his consent express or i-mpl-ied.:' 
. It seems to be clear from this language that this section re-
quired insurance carriers to treat all persons operating ve-
hicles with the consent of the ow1ier as additional assureds. 
In the case. of Lavine v. Indemnity Ins. Co. of North 
America (N. Y.), 183 N. E. 897, involving a garage policy in-
suring owner against liability arising in connection with his 
operations at one of his places of business, at page 899 it is 
stated: 
''While the policy in question must be read as. if it con-
tained the extended liability clause provided for under sec-
tion 109 of the Insurance Law, it must be deemed limited in 
amount and coverage as set. f odh .in the contract agreement. 
The p'rimary purpose of the extended lia,bility clau,se con-
tained in section 109 is to meet tlze defense in an action on the 
policy that the owner was not at the· time of the accident op-
erating the cat· personally or by his agent, although it was be-
ing operated by a member of his f arn-ily or another with his 
Mnsent, express or implied.· The purpose is not to make in-
surance compulsory or to prevent limitation of coverage.'' 
:M: • .A. Maxey, et al, v. American Casualty Co., etc. 7 
It is apparent from the above that an ·owner who insures 
himself must, under the statute, provide the same insurance 
against damage caused by anyone driving his car with ~s 
consent. 
The case of Bakker v. Aetna Life ln.s. Co. (N. Y.), 190 N. 
E. 327, holds that a provision in a policy limiting coverage 
to liability arising while the owner was in fact present, was 
a direct violation of the requirements of Seetion 109 of the 
Insurance Laws of New York. It is said at page 327: 
-
9* *'' The car was driven at the time of the accident with 
the consent of the owner. 'The rights, duties and obli-
gations of the insured, the policyholder and the injured per-
son shall be governed by the provisions of this section.' 
''As we said in Brustein v. New A.rnsterdwrn Castwl,ty.Co., 
255 N. Y. 137; 142, 174-.N. E. 304, 305: 'The third is an 
"additional interest'' clause ~irhed to protect the phblic 
against the operation of a _car by others than the owner, pro-
vided they have the owner's consent, express or implied. The 
primary purpose of this requirement is to meet the defense 
in an action on the policy that the owner was not at the time 
of the accident operating the car personally or by his agent, 
although it was being operated by a member of his family or 
another with his consent express or implied.' 
'' The policy attempts to nullify the 'additoinal interest' 
clause as above quoted .. When the owner takes out a liability 
policy, no matter how limited as to coverage, the provisions 
of section 109 are a part of the contract.'' 
And in a concurring opinion by Judge Crane, at page 328, 
it is said: · 
'' The purpose of the provision is apparent. It is made for 
the benefit of persons injured or suffering damage and not 
solely for the benefit of the insured. 'The latter mav be one , 
of the reckless impecunious kind; as is _so often the ·case, in-
different to a judgment against him and execution-proof. In 
other words, he may have no property to respond to money 
damage. The Legisla.ture has sought to meet this dif fi~ulty 
by providing that, when the insurance company insures an 
owner of an automobile, it must also assume the risk of dam.;. 
age caused by one operating the car with the owner's. con-
sent." 
In the case of New-ton v~ Employers Liability Assu,ra.-nce 
Corporation (C. C. A., 4th Cir.), 107 Fed. (2d) 164, the Cir-
cuit Court of Appeals for the Fourth Circuit on the 6th day 
8 Supreme Court of Appeals of Virginia 
of November, 1939,. decided that Section 4326a of the Code 
of Virginia should be construed as covering the liability of 
• a person operating an automobile with *the consent of 
10* the owner, although under such circumstances as not to 
impose liability .on the owner, and that a garage liability 
· policy falls within this rule. The facts in the Newton case are 
almost identical with the facts. in the case at bar; The policy 
in that case is almost identical with the policy in the instant 
case. The Court, at pag·e ~66, says: 
'' The case is narrowed, the ref ore, to an interpretation of 
the statutory provision above italicized, which has not as 
yet been interpreted by the courts of Virginia. It is argued 
that, since the statute requires that the policy contain a pro-
vision insuring· the 'owner against liability', its language has 
no application to cases such as this where there is no liability 
on the part of the owner. Such an interpretation would ig-
' nore the lang11ag·e which defines the liability as that 'for dam-
ag·es for death or injuries to person or property resulting 
from negligence in the operation of such motor vehicle, in 
the business of such owner or otherwise, by any p~rson 
legally usvng or operating the same with the permission, ex-
press· or implied, of such owner.' (Italics supplied.) If the 
coverage be limited to liability of the owner, the italicized 
language would be given no meaning, and_ one of the prin-
cipal purposes of the statute would be defeated, i. e. -to 
eliminate contests over coverage in actions under such poli-
cies. In fact, if this interpretation of the italicized portion 
of the statute be adopted, there would have been no point 
in its enactment, since under existing· law there· was no 
trouble as to the coverage of policies protecting the liability 
of the owner. One of the ancient canons of interpretation 
is that the old la:w, the mischief and the remedy must be 
considered, and that the statute under consideration must 
be given an. interpretation, if possible, which will suppress 
the mischief and advance the remedy. Having this in mind, 
we think that the reasonable construction of the statute is 
that all automo'bile liability policies issued within the state 
shall contain the widely used omnibus ·coverage clause, cov-. 
ering liability of anyone operating· the car with the µermis-. 
sion of the owner, whether the owner is liable or not." 
And again, at page 167 : 
"It is to be noted that this provision of the statute was 
taken verbatim from a similar statute of the State of New 
York. The decisions of the Court of Appeals of New York 
M. A. lviaxey, et a:t, v .. American ,Casualty .Co., etc. 9 
construing it, therefore., would seem to be more than 
11 * persuasive and to become •authoritative under the rule 
that a statute adopted from another state will be pre-
.sumed to have been adopted with the construction placed 
upon it by the courts of that state. James v. Appel, 192 U. 
S.-129., 135., 24 S. -Ct. 222, 48 L. Ed. 377; 59 C. J. 1065-1068; 
25 R. C. L. 1069.'' 
And again., at page 168: 
''It is_ argued that the Highway Act of :New York im-
poses liability on the owner for the negligence of anyone 
who operates his car upon the highways of the state with 
his permission. Laws N. Y. 1920, vol. 1, c: 54, p. 82, how. 
Consol. Laws N. Y. c. 71. But the interpretation placed by 
the Court of Appeals upon the section of the insurance act 
in question is apparently not based in any way upon this 
_provision of the Highway Act, the latter not being even re-
.f erred to in the dec.isions. Furthermore the provisions of 
the insurance act would seem to apply to the coverage of a 
policy whether liability arises out of operation of the au-
tomobile on the highway or not, as where one operating an 
automobile with the permission of the owner negligently in-
flicts injury in a private driveway; and the Highway Act 
as to such liability. could not possibly affect its interpreta-
tion.'' 
The Covera.ge Is Not -Limited to the Liability of the Owner. 
As stated in the Newton case, to so construe the statute 
as to make it applicable only wlrnn the named assured is 
liable, is to hold that the language in the statute "for dam-
ages for death pr injury to person or. property resulting 
from neglJg·ence in the operation of such motor vehicle; in 
the business of suoh owner, or otherwise, by any person 
legally using or operating the same with the permission, 
express or implied, of such owner,., has no meaning. 
It' is well settled in Virginia that in searching for the in-
tention of the Legislature, the. Court should consider the 
·object of the statute and the purpose to be accom-
plished. . · · 
12* .* As stated in Rockingham Bitreau v. Harrisonburg, 
~ 71' Va. 339, at page 344: 
'' It is elemen~ary that in searching for the intention of 
the legislature the court must consider the object of the 
statute and the purpose to be accomplished. Another gen-
10 Supreme Court of. Appeals of Virg.inia 
. eral rule applicable here is that in construing a statute the 
whole body'of ~e act must be examined with a view to ar.;.. 
i-iving at, the .'true intention of each part .. A.II of its parts 
must be c~idered so as to make it harmonious. National 
Mechaniqs .. 1,J(Jlfl:k v .. Schmelz National Bank, 136 Va. 33, 116 
S. E .. 380.; · Chesapeake Ferry Co. v. H<imptmi Roads Transp .. 
Co., 145 Va. 28, 133 -S. E .. 561." 
In the case of SimmonB v. Simmons, 162 Va. 621; at page 
635·, it is said : 
'' • ~ ;J; the most universal and effectual way of discover-
ing the true meaning of a law when the words are dubious, is 
by considering the reason and spirit of it; or the cause which. 
moved the legislature to enact it .. ' ' · -
And in the Newton case, sitpra, at page 167, "and that 
the statute under consideration must be given an .interpre-
tation, if possible, which will suppress the mischief and ad-
vance' the remedy'' .. 
Because of the increased use of cars of little value by per-
s'ons :finaneially ·incapable of responding in damages for the 
greatly .increasing number of injuries inflicted by the negli-
gent operation of their cars, there has been considerable 
public agitation in favor of legislation requiring liability in-
surance as a condition of the private use of automobiles. 5 
.Am. J ur., p. 796. 
The first paragraph of rSecton 4326a was enacted in 1924 
and it did away with indemnit_y insurance only, by providing 
that the injured party should have a remedy over against 
the insurance company in the event of bankruptcy, or in the 
event an execution was returned not satisfied. This 
13* provision was *clearly for the benefit of the injured 
party. The heading of the statute itself ''Third per-
sons injured by a party earrying indemnity insurance, etc.'' 
is further evidence of this fact. It seems equally clear that 
the amendment of 1934 being attached to this statute was 
intended to provide further protection for the injured third 
party, and to increase the number of possible defendants 
against whom the injured third party might recover. There 
was no reason to enact this amendment for the benefit of 
the owner. Ir the owner purchased insurance, he could pur-
chase any type of insurance he wished, to protect himself, 
whereas the injured third party could not protect himself. 
Some states have .. required compulsory insurance. for all au-
tomobiles operated on our highways. Our Le~slature ap-
parently was unwilling to ·adopt a compulsory insurance act 
M . .A. Maxey, et al., v. American Casualty Co., etc. 11 
and thereby deprive people who were financially unable to 
provide insurance the right to operate an automobile on our 
highways. The legislature, however, did provide by this sec-
. tion·that if a person purchased insurance, that the insurance 
carrier must provide coverage for anyone legally using or 
operating the automobile with the permission, express. or im-
plied, of such owner and thereby furnished protection to 
the injured third party. , 
Fa,ilure of the Legislature t.o Act. · 
Since the Newton case was decided in November of 1939, 
construing the Virginia statute, the insurance companies in 
the State of Virginia have adopted this construction by ap-
pearing· before the .State· Corporation Commission and pro-
posing an inerease in rates to cover the additional interest 
clause which was to be placed on the policies. The 
14,a, State Corporation Commission has •adopted this con-
, struction of the Virginia statute by ordering an addi-
tional interest clause to be placed on policies and allowing 
an increase of rates therefor. The Legislature of the State 
of Virginia met in 1940, subsequent to the decision in the 
Newton case. They apparently adopted the construction 
placed on the statute by the Newton case .since they did not 
amend or change the statute in any way. 
Jn the case of Sylvan M ortga,qe Co. v. Stadle'f'., 185 N. Y. 
S. 293, it is stated: 
'' The failure of the Legislature in the extraordinary ses-
si~n of September, 1920, to amend Laws 1920, c. 136, per-
mitting the defens·e of unreasonableness· of rent in a land-
lord's action, held to constitut~ an adoption. of the judicial 
construction that such statute is prospective only in its op-
eration.'' 
It is respectfully submitted that the Court should no:t 
upset the construction of the statute which has been in ef.f'ect 
in this state since the Newton case. · 
Irrespective of Any Different Interpretation Gi.ven to Sec-
tion 4326a by the Courts of Virgfriia the Policy in 
Question ~s Controlled b11 the Rule of 
Decision of the Neioton Case. 
Wbatever be the effect of Section 4326a as applied by the 
Virginia courts, the statute itself is as much a part of the 
plaintiff's policy as if expressly incorporated therein: 
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.Union Central Life Insurance Co. v. Pollard, 94 Va. 146~ 
From its participation in the r.ate revision hear.ing of April, 
1940, it is clear that the plaintiff attdbuted to the language 
of the statute the interpretation given this language by the 
Fo~rth Circuit in the Newton case, and it goe~ without say-
ing~ that the interpretation given in the Newton ca.~e is suf-
ficiently broad to satisfy the r.equirements of the policy 
15* of the State of *Virginia, whatever interpretation is 
placed upon the statute by the Virgi.nia courts. May 
the plaintiff now deny that its policy ha.s a different meaning· 
from that which it attributed to its policy. at the time of is-
suance and for which it received an additional premium. At 
tlie · time the policy in question was issued the decisfon in the 
Newton case was the only decision adjudicating the effect of 
the Virginia statute. From the payment of a 10% additional 
premium it is. clear that Briggs acted under the rule of this 
case. From its participation in the rate revision hearing· 
it is also clear that the plaintiff contracted with reference 
to this decision. Und~r these circumstances the rights and 
liabilities under the policy should be controlled by that· de-
cision. In an ~:p.alog.ous situation this proposition was held 
to be decisive in the case of: John Davis db eo. v. Insurance 
Co; of North .America (Mich.), 73 N. W. 393. In that case 
the Supreme Court of Michigan held the defendant insur:-
ance carrier bound as to the meaning of a t~rm of its policy 
by a prior decision pf the Supreme Judicial Court of' Mas-
sachusetts, there being no Michigan decision on the point. 
The following language is taken from the opinion at page 
394: 
''It may be conceded, that if the last clause above quoted 
stood alone, such would be its effect. Hitck v. Insuroocc Oo., 
127 Mass. 306. But this clause is preceded by a specific 
clause which governs in case of explosion. The case is in-
directly ruled by Dows v. Ins1trance Co., Id. 364. * * * The 
terms employed in this policy have been in previous use in 
insurance contr.acts, and as we have seen, have had a judi"'." 
cial construction It is to be assumed that these terms were 
used in this policy in the sense in which they were previ-
ously used and defined.'' 
16* *The holding of this case accords with the following 
extract from Vol. 13, Corpus Juris, p. 561, dealing with 
_the interpretation of Contracts: 
'' Subsequent judicial decisions. The contract is to be in-
terpreted in accordance with exi~ting judicial decisions as 
lL .A. J\faxey, et al., v. -:A,nu~1·ican Casualty Co., etc. 13 
to the l~w and not in accord with .subsequent contrary de~ 
cisions. '' 
Thi~ proposition w~~ held to pe the law in the decisio~ 
Graves C()u_nty Water Co. v. Ligon (Ky.), 66 S. W. 724. In 
this c&Se the Court of Appeals of Kentucky refused to ap-
ply a different rule as to the- right of the public to sue for 
damag·es for breach of a contract made between a water com-
pany ·and a city than that prevailing at the time the contract 
crune into being. The following language is taken from the 
9pinioµ of the comt ~t page 726: 
''The cases above referred to were decided by this court 
in the year 1889, or two years b~f ore the contract now bef or~ 
us wa.s mad~. The rule thus three times announced by this 
.court was recognized as the law of the state at the time the 
contraet before us was ~ade, and we must presume that the 
parties to the contract contracted with reference to the law 
as it had then been doolared by this· court. To give a dif-
ferent effect now to the words which they used from that 
which they at the time understooa was the legal operation of 
the contract would be to make for them a contract different 
fr<>m tbat which they themselves made; for when they used 
worqs which, under the law as it had then been declared, 
created a certain oblig·ation, it must be presumed that they 
intended to create this obligation." 
A similar holdino- was also arrived at in the case of Mer-
can,tile· "Trust lf.?td Dep0,.sit Co. v. Oity of Col1,tmb1ts ( Cir. Ct., 
N. D. Ga.), 161 )fed~ 135~ The following language taken 
from the opinion of t~e Court at pages 141 and 142, is self~ 
explanatory: 
'' It 1s well settled in Georgia, as held by the ~aster, and 
as determined by Circuit Judge Pardee in the case of City 
of Dawson v. Colunibia .Avenite, etc., Triist Co., supra 
17* '*'(130 Fed. 152), that cities haye the power und~r the 
f general welfare' clause in their charters to enter into 
contracts for a water supply for their inhabitants. • * • That 
the action of the city council of the City of Columbus did 
not create a debt in violation of the Constitution of the 
state is also held by the master in tliis case, following the 
decision in the Dawson case. * ~ * · 
* * * * 
"The decisions of the Supreme Court of the state i~ re-
cent years have been to the contrary, but this could not affect 
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the· contr~ct if at the time i~ was made, the decisions of the 
1Supreme Court were as stated .. * * • '' · 
From the fact that Larry C. Briggs was charged an addi-
tional 10% premium it may be presumed he acted with refer-
ence to th.e decision in ·Newton v. Eniployers Liability .As-. 
surance C9rp. However, the necessary elements of a con-
tract ar"e ·present, and it is immaterial whether or not Larry 
C. Briggs contracted with reference to the ·additional cov-
erage .... 'r 
In the case of Everman v. Hyman (Ind.)r 28 N. E. 1022,, 
the Appellate Court of Indiana in following the rule well es-
tablished in that state, held one who returned a stolen horse 
to its owner without knowledge of an offer of reward made by 
the owner was nevertheless entitled to such reward. The 
opinion cites a host of authority from other jurisdictions be-
side Indiana to sustain its holding and in quoting from a 
Massachusetts decision touches at the basis of· the doctrine : 
W eAitworlh v .. Day, 3 :M;etc. 352: 
'' • • • But if, be_f ore it ( an offer of reward) is retracted, 
one so far complies· with it as to perform the labor for which 
the reward is stipulated, it is the ordinary case of labor done 
on request, and becomes a contract to pay the stipulated 
.compensation.'' 
It is a matter of enrichment in which the offeror's prom-
ise is an absolute key ·to the value of the benefit re-
18* eeived 9 and inducement need not be shown to make out 
a contract. Thongh the application of this principle is 
most frequently found in reward cases, that it is should not 
be limited to such cases when the proper elements are found 
in other situations is borne out by the case of Henderson 
Lcvnd anrl Lumber Co. v. Barber (Ala.), 85 S. 35. Here plain-
tiff, as foreman, entered the employ of the defendant for a 
stipulated monthly wage. After having worked for some 
unstated period he learned of a bonus offer made by the de-
fendant prior to his becoming employed, in which the de-
fendant ~eed to pay 5% in addition to wages to employees 
who attamed a four months' unbroken service record. At 
the end of four months' work it was held the foreman was 
entitled to four months' bonus. Mr. Williston, in his treatise 
on contracts, has the following to say of these cases: Vol. 
1, #33: 
"Doubtless the reason for these decisions is the feeling 










M.A.- Maxey, et al., v. American Casualty Co., .etc. 15 
which he asked and for which he expected to pay, and the re-
fore that he should be required to pay.'' 
I 
· In conclusion, before loss, having charged for and having 
interpreted its policy as extending blanket additional inter-
est coverage, plaintiff is not now in a position to ask this 
Honorable Court to assign a. different interpretation to plain-
tiff's policy,. because plaintiff's interpretation more than 
satisfies the law. · 
19• •Equity Regards .As Done Tha,t Which Ought to Be 
Done. 
'' A court of chancery, in determining a dispute between 
litigants, regards and treats as having been done that which 
in fairness and good conscience ought to be done or should 
have been done.'' 19 Am. J ur., p. 315. 
The plaintiff, throug·h the National Bureau of Casualty 
and Surety Underwriters, proposed to the State Corpora-
tion Commission that the present rates on garage policies 
be increased ten per cent to cover the protection exte~ded 
und_er the additional interest coverage (Exhibit 1). The 
State Corporation Commission accepted this proposal and 
ordered tha:t '' g~rage liability policies · issued in Virginia 
were to inch1de '"' * * after May 1, 1940, broad form additional 
interest coverage" (R., pp. 37, 38). The plaintiff collected 
the additional premium on the policy in suit to cover the ad-
ditional interest coverage. Certainly in fairness and good 
conscience, the plaintiff ought to have placed the adifi.tional 
interest coverage rider on the policy and the Court should 
treat the policy as if this rider had been placed thereon. It . 
would be highly inequitable for the plaintiff to be held to 
assert in this suit that the policy does not cover third par-
ties, when its position in the proceedings before the State 
Corporation -Commission was exactly the opposite. It is 
respectfully submitted that the plaintiff is estopped to deny 
the policy in suit does not cover the accident on the 4th day 
of May, 1941, and the policy should be reformed, if neces-
sary, to incorporate additional interest coverage, or should 
be treated by the Court as if the additional interest coverage 
rider had been attached as ordered by the State Corpora-
tion Commission. 
20• ""The proceedings before the State Corporation Com-
mission were tantamount to an agreement whereby the 
plaintiff, in consideration of an increase of ten per cent in 
the rates on garage policies, agreed to place on the policy 
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an additional interest coverage rider. This agreement was 
made for the benefit of the injured party, and hence the in-
jured party has the rig·ht to enforce this agreement pur-
suant to Section 5143 of the Virginia Code. S'ee also Bins-
wanger v. Employers Liability .Assurance Corporation (Mo.), 
28 S. W. (2d) 448, where an injured person was allowed to 
reform a liability policy to correct a mistake in the name of 
the assured. 
For the· · reasons assigned, your petitioners respectfully 
submit that the judgment of the lower court in this case 
should be reversed, and that· final judgment be entered for 
the defendant. · 
Respectfully submitted, 
M. A'NDERSON MAXEY and 
DOROTHY !U.E MURPHY, 
Administratrix of the Estate of Derrell 
Azelle Murphy, Deceased, 
By LEIGH D. WILLIAMS, 
F. E. KELLAM and 
RlOHARD B. KELLAM, 
Their Attorneys. 
We, F. E. Kellam and Richard B. Kellam and Leigh D. 
Williams, Attorneys at Law, practicing in the :Supreme Court 
of Appeals of Virginia, hereby certify that in our opinion 
it is proper that the decision in the above entitled case be 
reviewed and reversed by this Honorable Court. 
LEIGH D. "WILLIAMS, 
F. E. KELLAM and 
RICHARD B. KELLAM, 
322 Citizens Bank Building, 
Norfolk, Virginia. 
Received March 3, 1942. 
M. B. WATTS, Clerk. 
April 7, 1942. Writ of error awarded by the Court. Bond 
$300. · 
M.B.W. 
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RECORD 
In the Circuit Court of· Norfolk County, Virginia. 
American Casualty Company of Reading, Pennsylvania, 
v. 
M. Anderson Maxey and Dorothy Mae Murphy, administra-
trix of the Estate of Derrell -~zelle Murphy, deceased. 
NOTICE OF APPEAL. 
To Messrs. Rixey & Rixey, eounsel for American Casualty 
Company of Reading, Pennsylvania: 
PLEASE TAKE NOTICE that on the 2d day of Jan 1942, 
at 10 o'clock A. M., or as soon thereafter as we: may be heard, 
at the courtroom of the Circuit Court of Norfoik County, 
Virginia, the undersigned will present to Hon. A. B. Carney, 
·Judge of the Circuit Court of Norfolk County, Virginia, who 
presided over the trial of the above mentioned case in said 
Court, at Portsmouth, Virginia, October 7, 1941, stenographic 
report of the testimony and other incidents of the trial of 
the above case, to be authenticated and verified by him. 
And also that the undersigned will, a.t the same time and 
place, request th,e Clerk of the said Court to make up and 
deliver to counsel a transc.ript of the record in the above 
entitled cause for the purpose of presenting the same with a 
petition to the Supreme Court of Appeals of Virginia for a 
writ of error and snpersedeas therein. 
M. ANDERSON MAXE·Y, 
. By LEIGH D. WILLIAMS, 
His Attorney. 
DOROTHY MAE MURPHY, 
administratrix of the Estate of 
Derrell Azelle Murphy, 
By RICHARD KELLAM, 
Her Attorney. 
Service Accepted- this 2~ day of Dec., 1941. 
RIXEY & RIXEY, 
Attorneys for Americ.an Casualty 
·co~pany of Reading, Pennsyl-
vama. 
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page 2 ~ In the. Circuit Court of Norfolk County, Virginia... 
American Oasualty Company of Reading, Pennsylvania, 
'V. • . 
M. Anderso~ l\faxey and Dorothy Mae Murphy, administra-
trix of the Estate of D~rrell .Azelle Murphy, deceased .. 
RECORD .. 
. StenogTaphic report of all the testimony, together with all 
the motions, objections and exceptions on the part of the 
respective parties, the action of the Court in respeet thereto, 
and all other incidents of the trial of the case of American . 
Casualty Company of Reading, Pennsylvania, v. M. Anderson 
Maxey and Dorothy Mae Murphy, administratrix of the Es-
tate of Derrell Azelle Murphy, deceased, tried in the Circuit 
Court of Norfolk: County, Virginia, on October 7, 1941, be-
fore Hon._A. B. Carney, Judge of said Court. 
Present: Messrs. Rixey & Rixey (Mr. John S. Rixey), 
oounsel for the plaintiff. 
Messrs. Williams, Loyall & Taylor (Mr. L. D. Williams), 
for M . .Anderson Maxey. 
Mr. Richard A. Kellam, counsel for the defendant Dorothy 
:Mae Murphy, administratrix .. 
Phlegar & Tilghman 
Shorthand Reporters 
N odolk-Richmond, Va. 
page 3 ~ RECORD 
Virginia: 
In the Circuit Court of Norfolk County on the 2nd day of 
July, 1941. 
American Ca.~ualty. C?mpany of Reading Pennsylvania, a 
Corporation, Plaintiff, 
1). 
M. Anderson Maxey,. and Dorothy Mae Murphy, Administra- · 
· trix of The Estate of' Derrell Azelle Murphy, Deceased, 
·· Defendants, 
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NOTICE OF MOTION. 
To : M. Anderson Maxey, 
Suffolk, Virginia. 
Dorothy Mae Murphy, Administratrix of The Estate of 
Derrell Azelle Murphy, ~eceased. 
Route 1, Hickory, Norfolk County, Virginia. 
You are hereby notified that on the 2nd day of July, l941, 
at 10 :00 o 'dock in the forenoon, or as soon thereafter as 
counsel can be heard the undersigned plaintiff, American 
Casualty Company of Reading, Pennsylvania, a duly author-
ized to do business in the State of Virginia, will move the· 
Circuit Court of Norfolk County at the courtroom of said 
Court in Portsmouth, Virginia, for a. declaration judgment 
and to make a binding adjudication of the rights of the par-
ties hereto in accordance with Section 6140 a of The Code 
of Virginia, under and construing a certain g·arage liability 
policy dated June 21, 1940, issued by the plaintiff; American 
Casualty Company of Reading, Pennsylvania to Larry C. 
Brigg·s, trading a~ Briggs Motor Company, a copy of which 
is a:ttached to the original of this notice of motion and asked 
to he read as a part hereof, and con~truing Section. 4326 a of 
The Code of·Virginia. And actual antagonistic as-
page 4 ~ sertion and denial of rights under said policy have 
. . arisen as hereinafter set forth. 
Under da.te of June 21, 1940, the plaintiff as insurer issued 
and delivered to Larry C. Briggs, trading as Briggs Motor 
Company as insured in the City of Suffolk, Virginia. a ga.rage 
liaibility insurance polic.y, a true copy of which policy is at-
tached to the original of this notice of motion and prayed to 
·be read as a part hereof. Said policy was in effect on the date 
of the accident hereinafter ref erred to. . On or about May 
4, · 1941, the said La.rry C. Briggs trading as Briggs Motor 
Company,. being then and there the owner of a certain auto-
mobile, lent the said automobile to the defendant M. Ander-
son Maxey. On the last mentioned date while the said M. 
Anderson Maxev was driving said automobile about his own 
pleasure and bt1siness, and not about the business of Larry 
C. Briggs, trading as Briggs Motor Company, and not as a 
servant or agent of said Larry C. ·Briggs, trading as Brigg·s 
Motor Company, the said automobile ,collided with a motor-
cycle on which one, Der1:en. ~zelle Murphy, was riding in 
Princess Anne County, V1rgm1.a, Derrell Azelle Murphy has 
· since died; and it is claimed by his administratrix that he 
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died as the result of the aforesaid collision between the motor-
cycle on which he was riding and the said automobile driven 
by said M. Anderson M~ey. The said Dorothy Mae Murphy 
duly quali6ed as administratrix of The Estate of Derrell 
Azelle Murphy, deceas~d, before the Clerk .of the Circuit 
Court of Norfolk County, Virg·inia, on Ma:v 10, 1941. Since 
said qualification said Dorothy Mae Murphy, administratrix 
of the Estate of Derrell Azelle Murphy, deceased, has brought 
an action bv notice of motion in the Circuit Court of Prin-
cess Anne County, Virginia, for Ten Thousand dollars ($10,-
000.00) for damages for the death of the said Derrell Azelle 
Murphy under the death by· wrongful act statute, 
page 5 ~ against the said M. Anderson Maxey, in which no-
tice of motion it is alleged that the said Derrell 
Azelle Murphy met his death as the result of negligence on 
the part of said M. Anderson Maxey in the operation of the 
aforesaid automobile. Said action brought by the Adminis-
tratrix as aforesaid is now pending in the Circuit Court of 
Princess Anne County, Virginia. 
It is asserted bv the said M. Anderson Maxev and the 
said Dorothy Mae .. Murphy, Ac1ministratrix of the estate of 
Derrell Azelle Murphy, deceased, that by virtue of Section 
4326a of The Code of Virginia an omnibus coverage clause 
should be read into the aforesaid policy, that the said M. 
Anderson Maxey is an additional assured under the policy 
so far as concerns the aforesaid collision and that the said 
M. Anderson Ma,xey is entitled to all the rig·hts of an. insured 
under the policy, and that the said Dorothy Mae Murphy, 
Administratrix of the estate of Derrell Azelle Murphy, de-
ceased, is entitled to all the rights that she would have had if 
there had been an omnibus coverage c.la1tse in the policy, or 
if M. Anderson Maxev were an additional insured under the 
policy; all of which a.c,sertions of right are based upon Sec-
tion 4326a of the Code of Virginia, said assertions of right 
are denied and controverted by the plaintiff, American Cas-
ualty Company of .Reading, Pennsylvanja. It is the claim 
and . assertion of American Casualty Company of · Reading, 
Pennsylvania that Section 4326a does not read into the said 
policy an omnibus coverage clause, and that the said M. An-
derson Maxey is not an insured under the policy, that there 
is no coverage for the said M. Anderson Maxey . under the 
policy and th3:t he is not entitled to any of the rights of an 
insured under the policy, and tha.t the said Dorothy Mae 
Murphy, Administratrix of the· estate of Dei·rell Azelle 
· Murphy, deceased, is not entitled to any· rights un-
page 6 ~ der the policy that she would have been entitled to 
if there had been an omnibus coverage clause in the 
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policy, or if M . .Anderson Maxey were an additional insured 
under the policy. American Casualty Company of Reading, -
Pennsylvania claims and asserts tha.t there is no omnibus 
coverage clause in the policy, and tha.t Section 4326a does 
· not require such a clause, and that neither M. Anderson Maxey 
nor Dorothy Mae Murphy, .Administratrix of the estate of 
Derrell Azelle Murphy, deceased, have any rights under the 
poliey. · · · 
Dorothy Mae Murphy is now, and Derrell Azelle Murphy 
at the time of his death was, a resident of the County of 
Norfolk, Virginia. 
Dated at Norfolk, Virginia, on the 13th day of June, 1941.. 
AMERICAN CASUALTY COMP .A.NY 
of Reading, Pennsylvania. 
By: RIXEY & RIXE.Y, 
its attorneys. 
And' the rehn"Ils of the Sheriff of Norfolk County, Virginia. 
on the foregoing notice of motion are as follows: 
E~ecuted in the County of Norfolk, Va. this the 13 day 
of June, 1941, by serving a copy hereof on Dorothy Mae 
Murphy in person. 
A. A. WENDEL, 
Sheriff County of Norfolk, Va. 
By W. B. FENTRESS, Deputy. 
And the return of the City Sergeant of the City of :Suffolk, 
Virginia on the foregoing notice of motion a.re as follows ; 
Executed June 14 1941, within the City of Suffolk, Va., 
by delivering a true copy of the within notice of motion in 
writing to M. Anderson Maxey in person. 
N. W. "WALTON, 
City Sergeant. 
page 7 } And, at another day, to-wit: on the 2nd day of 
.July, .1941, the following- order was entered. 
This day came the plaintiff by its Attorney and on his mo-
tion it is ordered that the case be docketed. 
And, at another day, to-wit: on the 7th day of July, 1941, 
the following grounds of defense and answer were filed, in 
the Clerk 
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GROUNDS OF DEFENSE .iL"N"D ANSWER OF DOROTHY 
M.AE MURPHY, ADMINISTRATRIX OF. THE ES-
T.ATE OF DE,RRELL AZELLE MURPHY1 
DECEASED. 
For ground of defense and answer to the notice of motion 
in the-~bove case, the defendant,. Dorothy Mae Murphy, Ad-
miliietratrix oi the Estate of Derrell Azelle Murphy, deceased', 
pleads the general issue and denies the allegations contained 
in the notice .of motion except as hereinafter admitted. And 
further says an action at law was instituted by her as Ad-
ministratrix, as afor-esaid, against the· defendant M. Ander-
son Maxey, for damages growing· out of the death of Derrell 
Azelle Murphy,. whereii1 she alleged that the said death re-
·sulted from ~njuries caused by the neg·ligence of the def end-
·ant, M. Anderson Maxey in the operation of an automobile 
in ·the County of Princess Anne, Virginia, that on the 30th 
day of June, 1941, a jury returned a ve~dict in said case 
,against the said M. Anderson Maxey and in favor of the 
undersigned as Administratr_ix, as aforesaid, for the sum of 
$8,000 and cost. The undersigned has been informed and on 
such information alleges tha.t the automobile operated iby 
the said M. Anderson Maxev at the time of the accident afore-
said belonged to Larry c: Briggs and was being operated 
bv M. Anderson Maxev at the time of .said aooident 
page 8 ~ with the c.onsent of the said Larry C. Briggs who 
had loaned the same ·to him. The undersigned al-
leg·es that the American Casualty Company of Reading, 
Pennsylvania, is Hable under the policy of insurance issued 
by it to Larry C'. Briggs prior to May 4, 1941, a copy o·f 
. which is attached to the notice of motion in this case, to .pay 
to her within the monetary limits of said policy· and jndg.;. 
ment which she may obtain as Administratrix as aforesaid, 
against the said M. Anderson Maxey gTowing out of the ac-
cident which occurred in the County of Princess Anne, Vir-
ginia, on or about the 4th day of May, 1941. 
DOROTHY MAE MURPHY, 
Administratrix of the Estate of 
Derrell Azelle Murphy, Deceased. 
By F. E. & R. B. KELLAM 
Her Attorneys. 
And, at ~nother day to-wit: on the 7th clay of October, 1941, 
· the following Court order was entered. 
This day Caine the parties by their Attorneys and the Court 
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having heard the motion argued by counsel, doth take time 
to consider of its judgment, and this cause is continued. 
And, on the 7th day of October, 1941, the following Grounds 
of Defense and Answer, wnre filed in the Clerk's Office of 
the Circuit Court of Norfolk County, Virginia. 
GROUNDS OF DEFENSE AND ANSWER. 
For R"!'Ounds of defense and a.nswer to the notice of mo-
tion in -the above case, the defendant, M. Anderson Maxey, 
pleads the general issue and denies the allegations contained 
in said notice of motion except as hereinafter admitted, and 
further says that on to-wit: the 4th da.y of May, 
page' 9 ~-1941, Larry C. Briggs was the owner ·of a certain 
automobile and that on that day the undersigned 
defendant was driving the said automooiie by and with the 
consent of the said Larry C. Briggs who had loaned same to 
him, and while driving Raid automobile he collided with a 
motorcycle operated by Derrell Azelle Murphy, at or near 
thel intersection of Rolltes Nos. l65 and 16-6 in Princess Anne 
County, Virginia, That an actiQn at law was instituted against 
th~ undersigned defendant by the above named Administra .. 
trix of the Estate of Derrell Azelle . Murphy, deceased, in the 
Circuit Court of Princess Anne County, Virginia, wherein 
it was ~leged that the said Darrell Azelle Murphy met his 
death from injuri~s gTowing 011t of said accident, and that 
the said accident was caused by the negligence of the under-
signed. defendant. Tha.t on the 30th day of June, 1941, a. jury 
returned a verdict in said case against the undersigned for 
the sum of $8,000.00 and costs. Tha.t prior to May 4, 1941, the 
American Casualty Company of Readin~·, Pennsylvania, is-
sued a policy of liability insurance to Larry C. Briggs, which 
said policy of insurance protected the undersigned defendant 
against any liability growing out of the accident aforesaid, 
and the American Casualty Oompany of Reading, Pennsyl-
vania, is liatble for and should pay a.n.y judgment which may 
be entered on said verdict, or which may be obtained against 
the undersigned by reason of the accident aforesaid and the 
undersigned is entitled to have the American Casualty 
Company of Reading, Pennsylvania, pay any such judg-
ment up to and including the amount set forth in said 
policy as the limit of its liability. 
Y.our respondent, for further a~wer, says : 
That on or about March 22, 1940, a proceeding to increase 
t];le rates and premiums oµ garage policies issued in the State 
• 
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of Virginia was instituted before the 1State Cor-
page 10 l po ration. Commission of Virginia. T!hat American 
Casualty Company of Reading, Pennsylvania, was 
a party to said proceedings. That on or about the 22nd day 
of April, 1940, after a formal hearing on the proposed revi-
sion of rates, at the instance and request of the American 
Casualty Company, of Reading, Pennsylvania, and others, 
the State Corporation Commission entered an order effective 
on and after l\fay 1, 1940, as to all garage policies issued in 
Virginia1 said order increasing the standard premium for 
garage policies ~en per cent in consideration of blanket ad-
ditional interest coverage to be furnished 1by said policies. 
T·hat the American Casualty Company of Reading, Pennsyl-
vania, now denies the policy in issue in this case extends such 
blanket additional interest coverage. In view of the fact· that 
the policy now in issue became effe~.tive after May 1, 1940, to-
wit: June 21, 1940, your respondent prays that in the event 
the Court should hold that said policy does not extend the 
blanket additional interest coverage as written, pursl1ant to 
the statutory requirements of the State of Virginia, that. this 
Honorable Court ref oi_m said policy by attaching thereto the 
standard blanket additional mterest coverage endorsement 
that the laws of the Gommonwealth of Virginia require, which 
the American Ca.~ualty Company of Reading, Pennsylvania, 
having· been compem;ated for by the charge of the additional 
ten per cent pursuant to the rate revision on May 1, 1940, has 
omitted to attach to said policy deliberately and fraudulently, 
or hy the negligence and mistake of its agents or servants. 
M. AND.FJRSON MAXF~Y, 
By LEIGH WILLIAMS, 
His .Attorney. 
By Mr. Williams: May it please the Court: I 
page 11 ~ wish to file an amended answer and grounds of' de-
fense to the notice of motion or declaratorv judg-
ment bill. I have given Mr. Rixey a copy of it. .. 
By Mr. Rixey: If your Honor please; this is an action 
brought 1by American Casualty Company of Reading, Penn-
sylvania, against M. Anderson Maxey and Dorothy Mae Mur-
phy, administratrix of the estate. of Derrell Azelle Murphy, 
deceased. · 
I am representing the plaintiff and Mr. ,vnliams is rep-
resenting· Mr. Maxey and Mr. Kellam is repr,esenting the es-
ta.te of D~rrell Azelle Murphy. 
I think the suit is brought for construction of a declaratory 
judgment on a. liability policy which was issued by the plain-
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tiff, the .American Casualty Company of Reading, Pennsyl-
vania, to one Larry C. Briggs., .trading as Briggs Motor Qom.;. 
pany, of S-uffo~. The policy was a liability ·policy, and . the 
main -essential facts ha:ve been stipulated, although I under-
stand that there will be some further evidenee on some other 
points. . · 
I. will rea(l. the stjpulation, which, I think, will give you 
the fac.ts of the case better than I can state them-: 
' 'Counsel for the respective parties hereby 3.oo-ree and stip-
·ula.te tllat upon the trial of this case the following facts shall 
be considered as pro,·eh. 
'' (1) At all times hereinafter mentioned, Larry C. Briggs, 
trading as Briggs Motor Company, was the owner .and op-
erator of a business of automobile dealer and 're-
page 12} pair shop, the principal location of said pusiness 
· ·being in the city of 8uffolk; Virginia. 
"(2) On June 21, 1940, American Casualty Company of 
Reading, Pennsylvania, the plaintiff in this action, issued and 
-delive1;ed in the City of Suffolk, Virginia, to Larry C. Briggs, 
trading as Bl'iggs Motor Company, the original insurance pol-
icy hereto attached, marked 'plaintiff's exhibit x'. Said pol.;. 
icy was in effect at the time of the .accident hereinafter re-
ferred to. . · 
"(3) On May_ 4, 1941, M. Anderson Maxey, who was over 
21 years . of age, .one of the defendants in this action, bor-
rowed from Larry C. Briggs, trading as Briggs Motor Com-
pany, a passeng·er automobile, without hire, said automobile 
being the property of the latter, and being borrowed by Mr. 
Maxey for his own personal use. Mr. Maxey was.not a part-
ner or employee of Larry C. Brig·gs, was not related by blood 
or marriage to Larry C. Briggs, and was not a member of 
the household of Larry C. Briggs, was riot an officer of Briggs 
Motor Cpmpa.ny, and had no interest in the business of Briggs 
Motor Company. 
'' ( 4) Thereafter on the same day, while J\L Anderson Maxey 
was driving said automobile solely rubout his own pleasure 
and business, and not about 'the business of Larry C. Briggs, 
a.nd not as a servant or agent _of said Larry C. Briggs, the 
said .automobile, due to the neg·ligenc.e of Mr.' M.axey, collided 
in Princess Anne County, Virginia, with a motorcycle on 
which one Derrell Azelle Murphy was riding; as the result 
·of which said Derrell Azelle Murphy died. At the time of s·aid 
; . accident said J\L Anderson -Maxey was legally us-
page 13 ~ ing and operating the said automobile with the ex-
press permission and consent of Larry C. Briggs, 
the owner~ · ' 
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"(5J Thereafter, on May 10, 1941, Dorothy Mae Murphy 
duly qualified as administratrix of the estate of Derrell Azelle 
Murphy, deceased, before the Clerk of the Circuit Court of 
Norfolk County, Virginia. Thereafter said Dorothy Mae Mur-
· phy, administratrix of the estate of Derrell Azelle Murphy, 
deceased, as plaintiff, broug·ht an action at law ag·ainst said 
:M:. Anderson Maxey as sole d~fendant in the Circuit Court 
,of Princess .AJ!na Oounty, Vjrginia, for $10,000.00 for dam-
ages for the death of the said Derrell Azelle Murphy under 
the death ·by. w.Pbngfnl act st&,tute, in which it was alleged 
that the sai& :Perrell Azelle Murphy met his death as the 
result of actionable negligence on the part of said M. Ander-
son l\faxey in the operation of the afore said automobile. 
"(6) That death by wrongful act action was tried in the 
Cireuit Court of Princess Anne County on June 30, 1941, re--
sulting· in a verdict for the plaintiff in· that action, Dorothy 
lfae :Murphy, administratrix of the estate of Derrell Azelle 
:Murphy, deceased, against the defendant in that action, said 
::M. Anderson ~faxev, for $8000. Thereafter, on the 4th day 
of August, 1941, judg-ment was rendered on said verdic.t in 
the Circuit Court of Princess Anne County in favor of the 
said plaintiff in that action against the said defendant in 
that action £or $8000.00 with interest from tT une 
page 14 ~ 30, 1941, and costs. That judgment is final, and 
has not been paid. · 
''It is further agreed that each party to the instant action 
shall have the right to introduce other evidence in the trial 
of this ca~e that-ma~r be 1·elevant and admissible according 
to law.'' · 
Mr. Williams: Mr. Roxey, alon-g with that we should put 
this additional stipulation. 
Mr. R.ixey: I understood you wanted to introduce that as 
the evidence of Mr. Briggs. 
Mr. Williams: I understood yon to agree to this the same 
as you introdijc.ed this. 
Mr. Rixey: I understood you wanted to have Mr. Briggs 
here and you asked if I would agree to put this in the same 
as if he would be here. 
Mr. Williams: :May it be agreed that it is oonsidered that 
these facts are proved the same as if he were here Y 
Mr. Rixey: Yes; that is all right. 
, Note : The paper ref erred to was read a.:q.d is aa f oilows : 
"October 6, 1941. 
"To whom it may concern; 
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'' The car loaned by me to Anderson Maxey was a· 1938 
Chrysler Royal Sedan. It was a car kept by me (Larry C. 
Briggs) in connection with my automobile business at Suf-
folk, to be sold. It was used on various occasions 
page 15 ~ by my salesmen to interview prospective' customers 
and was ready for use by anyone around the shop 
who needed it. 
'' Maxey was a friend of mine and I loaned him the car 
on the day of the accident. 
'' I am a Chevrolet dealer· selling new and used cars and 
run a repair shop. L. C. Briggs.''. 
Mr. Williams : If your Honor please, we wish to offer in 
evidence the depositions. 
Mr. Rixey: Wait. I am not through. Mr. Maxey, take the 
stand, will you. I would like to call Mr. Maxey as an adverse 
witness. 
M. ANDERSON MAXEY, 
one of the defendants, called by the plaintiff .as an adverse 
witness, having been first duly sworn, testified as follows: 
Examined bv Mr. Rixev: 
Q. Mr. Maxey, state "your name. 
A. !{. Anderson Maxey. 
Q .. How old are you f • 
A. I am 38. 
Q. Where do you Jive Y 
A. I live at Suffolk, Virginia. 
Q. .A.re you one . of the defendants in this action t 
A. I am. 
Q. What relation is Mrs. Hazel Walker Maxey 
page 16 ~ to youf . 
A. She is my wife. 
Q. And you and your wife live together Y 
A. Yes. 
Q. I show you a poliey · issued by the Fidelity & Casualty 
Company of New York, number A-998447, and ask you, please, 
to tell the Court what that policy is. 
· By Mr. Williams: May it ple~se the Court: We object to 
the introduction of any evidence in regard to the policy that 
Mr. Rixey has handed Mr. Maxey, on the ground that it is 
irrelevant and immaterial to anv issue in this case. 
This is a suit brought by Mr. Rixey to construe a policy, 
\ 
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which was a National Standard Garage Liability Insurance 
Policy. There is nothing in the pleadings in regard to the 
policy which Mr. Maxey has been handed by Mr. Rixey, and 
I cannot conc.eive how it ha.s anything to do with the issues 
in this case. 
Mr. Rixey: If your Honor please, we maintain the distinct 
issue in this case is whether or not this Garage Liability 
policy, issued by the American C'asualty Company to Larry 
C. Briggs, covers Mr. Maxey's operation of the car that be-
longed to Brigg·s while Mr. Maxey was operating it with the 
permission of Mr. Briggs but not about Briggs' business. 
· The issue will be, I think, as to whether or not 
page 17 ~ the Court will read into this Ga.rage Liability policy 
an omnibus coverage clause. v,..r e maintain that it 
should not be done, and· Mr. Williams contends that the om-
nibus coverage clause should be read into it by virtue of the 
fact. · 
If your Honor holds you should read into the Garage Lia-
bility the omnibus coverage clause and make the plaintiff in 
this case responsible for that judgment in Princess Anne 
County, then it becomes a question to what extent is the plain-
tiff in this case liable. . 
'Tihere are certain provisions in this policy which makes 
very material the question whether or not there was any cov-
era.g·e for Mr. Maxey in reference to the accident. 
Here is· one provision: '' Other insurance. If the insured has 
other insurance'' - we ·maintain l\fr. Maxev is not insured 
in this, and Mr. Williams claims that he is _: '' If the insured 
has other insurance against a loss covered by this policy the 
Company shall not ,be lia!ble under this policy for a greater 
proportion of such loss than the applicable limit of liability 
stated in the Dec.larat.ious bears to the total applicable limit 
of liability of all valid and collectible insurance against such 
loss.'' 
Further over here is another provision in the policy: ''t8uch 
insurance as is afforded by this policy for bodily injury lia-
bility or property damage liability with respect 
page 18 ~ to any automobile owned by the named insured 
shall comply with the provisions of the Motor Ve-
hicle financial responsi1bility law of any sta.te or province 
whfoh shall be applicable with respect to any such liability 
arising out of the ownership, maintenance or use of such au-
tomoblle during the policy period, to the extent of the coverage 
and liinits of liability required by such law, but in no event 
in excess of the limits of liability stated in this policy.'' 
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I take it that Mr. Williams will contend that ibv virtue of 
that provision that makes applicable to this policy section 
4326-A o:f the Code which is relied upon to read it into this 
policy~- - · 
That section is followed by this in the policy: "The insured 
~o-rees to reimburse the Company for any payment made by 
the Company whieh it would not have 1been obligated to make 
under the terms of this policy except for the agreement con-
tained in this paragraph.'' 
So, if we are liable according to Mr. Williams' oonstruction 
- of the policy, if ~e are liaible to the estaite of the dead man 
· for the judgment in Princess .Anne County, we have the right 
to look to Mr. ~Iaxey to reimburse us. 
The purpose of this is to show l\iir'. Maxey ha~ coverage 
in another company for this partic.ular accident by 
page 19 } a policy issued by another company. So we would 
be entitled to _introduce this other policy to show 
the proration of our liability in one par,ag-raph and in the 
second paragraph our right of indemnity of Mr. Maxey, Mr. 
Maxey being· covered by another insurance company. 
This poltcy which Mr. Maxey has in his hand is a policy 
issued by the _Fidelity & Casualty Company of New York, I 
think is the name of it, issued to his wife, and there is a p,ro-
vision in that policy of what is called '' drive other car en-
dorsement,'' - in other words, covering Mrs. Maxey and 
the husband of M1;s. Maxey, who is Mr. Maxey, for any liabil-
ity imposed on him while he is driving any automobile. 
That is the purpose of introducing that policy. 
Mr. Williams: Now, may it please the Court: That is en-· 
tirely outside of the scope of any' pleadings tha.t have been 
:filed· in this case. It might be that if the Court in thi's case 
holds that this polic.y of the .American Casualty Company 
-covers Mr. Maxey, then the question might arise between the 
Fidelity & Cl\sualty Company. of New York and the American 
Casualty Company as to what proportion of the judgment a.s 
between those two companies each should have to pay.; but 
1\fr. R.ixey has not seen fit to bring any suit against the :F'i-
. · delity & Casualty Company of New York; they are 
page 20 ~ not a party to this suit, have never been served 
· with any process, have never, of course, made any 
appearance, and, in addition, the declaratory judgment no-
tice or bill do-esn't mention a thing· in the world about that 
iss-µe. It simply says the policy. does· not cover Maxey at all, 
and asks the Court in this lang·uage, '' American Casualty 
'Company of Reading, Pennsylvania, claims and asserts that 
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there is no~ 'Qmnibus coverage clause in the policy, and that 
section 4326-A. does not require sueh a clause, and that neither 
M. Anderson :Maxey nor Dorothy Mae Murphy, administra-
trix of the estate of Derrell Azelle Murphy, deceased, have 
any rights under· this policy." · 
How are we g·oing to determine an issue here about somt; 
other insurance policy where he takes the position that they 
have no rig·hts under that polfoy. If he had made the Fidelity 
& Casualty a party, it might be that the Court at this time 
could determine the whole thing, but certainly· under this no-
tice of motion as drawn we take the position that they have 
no: right in the policy .at all. . . 
I am not prepared to ar~ue or discuss the question of the 
respective policies. The issue is not raised at this time. In ad-
dition to that, the estate of the deceased has no interest in 
whether there arc two policies or three policies or 
page 21 } what. 
I submit the introduction of that policy in this 
case is entirely irrelevant and immaterial. 
Mr. Rixey: May I say that we are not seeking any relief 
in this case ag·ainst the Fidelity and Casualty Company in 
New York. We are simply aRking your Honor to pass on the 
responsiibility of the plaintiff company in this policy, and the 
policy says that if there is other insurance, then we are liable 
onlv on a certain pro rate ,basi';. We are entitled to establish 
what the liability is. 
I imagine if your Honor holds against us on the main is-
sue in this case, you will have a judgment against us, and if 
you enter judgment against us it will be o;n the pro rate basis, 
and, if we do not prove that there is other insurance, the 
whole thing goes against us. 
As to Mr. Williams' position that he is not prepared to bal-
ance one policy against the other, his company has brought 
a suit in the Federal Court stating that his company, the 
Fidelity & Casualty Company, is liable, and he has admitted 
it, and Mr. Maxey has admitted it in the Federal Court. There 
is no question involved in all the proc.eedings as to whether 
that particular policy of the Fidelity & Casualty Company 
is liable. , 
We are not asking· in this c.ase for any relief against the 
Fidelity & Casualty Company. We are asking your 
pag·e 22 ~ Honor to construe our policy, and we hope your 
Honor will hold that there is no liabilitv on our 
company, because the statute does not require it. · 
If your Honor holds against us on that and holds you will 
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read into this policy the omnibus coverage clause, then I im-
agine your Honor will give judgnient against us. Then,. if we 
are entitled to have that judgment prorated, in the event that 
there is other insurance coverage, we want to prove it. 
1\fr. Williams: What, in your plea.dings or notice of mo-
tion, is there which justifies the statement that that issue is 
in this case a.t all 1 
Mr. Rixey: We are asking for a construction of our policy. 
Mr. Williams: You set up the fact that Maxey has rights 
under that polic.y, and you claim. that he has no rig·ht. The 
- Court's judgment would be on the declaratory clause whether 
the policy is read in and whether it is applicable to this 
policy, and that is the only thing raised by these pleadings. 
Mr. Rixey: I imagine that your Honor would go further 
and give judgment ag·ainst us for the amount of that judg. 
ment if you find ag·ainst us 1 
'Ifue Court: The Court holds that the issues pre-
page 23 · ~ sented by the pleadings in this case· do not. embrace 
in any wise the Fidelity & Casualty Company. It 
further holds that the policy which has been offered in evi-
dence is irrelevant to the issue. 
Mr. Rixey: I note an exception. I believe that is all, you.r 
Honor. 
CROSS EXAMINATION 
By Mr. Williams: 
Q_. Mr. Maxey, how long have you known Mr. Briggs 1 
A. 15 or 20 years. 
Q. How long have you been a customer of Mr. Brig·gs f 
A. 10 or 12 years. The last 4 or 5 cars I have bought I 
have bought from him. 
Q. Did the American Casualty Company deny liability un-
der their policy and refuse to def end Y 
A. They did not. I say that they did not - noti that I know 
of. 
Q. Did they send you any notice that they would not de-
f end 7 
· A. No, sir. 
Q. And they did defend, did they? 
A. They had counsel defending me at the trial of this 
case in which the judgment was secured first. 
Mr. Williams: That is all. 
page 24} 
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RE-DIRECT EXAMINATION 
By Mr. Rixey: 
Q. I show you copy of a letter dated June 3, 1941, ad-
dressed to yon, and signed by me, and ask yon if you received 
the orig·inal of that letter? ' 
A. Yes; I did. 
Q. Tha.t is your signature on that register return receipt 
ca.rd? , 
A. Yes ; it is. I testified just now that . they didn't notify 
me, but I am evidently mistaken on that. 
Q. I will read it. It is dated ,Tune B, 1941. ''Mr. M. Ander-
son _Maxey, attorney a.t la.w, .Suffolk, Virginia. D~ar Sir: 
'' RP- Dorothy Mae M1t-rphy; admini.~tratrix of the estate of 
Derrell .Azelle Mu,rphy, dP-ceased, v. M . .Anderson Maaey. 
'' As you know, we· are representing the American Casualty 
Company, which carried the ,Garage Liability policy of Larry 
C. Briggs, trading as Brigg·s Motor Company. As I told you 
on May 28th, we have ;been instructed by the insurance com-
pany to take part in tbe defense of the a.hove case under full 
reservation of all the rights of the said insurance company. 
''Therefore, at the employment of American Casualty Com-
pany, we will assist Mr. Leigh D. Williams in the defense of 
the above entitled case, with the understanding tha.t ,by so 
doing American Casualty Company does not waive any of 'its 
rights under the policy issued to Larry C. Brigg·s, trailing as 
Bri,ggs Motor Company. Nor shall such defense 
page 25 ~ be construed as a waiver or estoppel on the part of 
American Casualty of any rights that it may have 
to deny liability under. the aforesaid policy. 
'"It is my understanding that you claim t~at there is c-0v-
erage for you under the above mentioned policy; while it is 
the claim of the sa.id insurance- company that there, is no cov-
erage for you under said polfoy. The· defense is being fur-
nished yon with the understandingthat the rights of both yon 
and American Casualty Company under the aforesaid policy, 
wha.tever they may be, are not to be prejudiced, wa.ived or 
estopped by the aforesaid defense. 
"Mr.- Williams tells me that at the calling of the docket 
vesterday the case was set for trial for J nne 3oth. Vei·y · 
truly yours, Rixey & Rixey, by John S. Rixey. '' 
(The pap~r which was just rea.d was filed marked "exhibit 
number 1.) 
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Witness-: Ye·s; I received it, but overlooked it. 
By Mr. Williams : 
Q. As I understand, you did receive that letter but had for-
gotten iU 
A. Yes. He has my register receipt card for it. 
Mr. Williams : If your Honor please, we wish to off er in evi-
dence certain depositions taken in. Richmond, which have been 
filed 
Mr. Rixey: I 11ave objections in those depositions. 
page 26 } I don't know whether you want to take them up 
now or when read. 
Mr. Williams : "\Ve had as well take them up now. 
Mr. Rixey: These depositions are concerning a proceeding 
held before the State Corporation. Commission in raising and 
lowering· the i"ates on various grades of polieies, and the re-
quest was made to raise the rate on Garage Liability policies, 
on the strength of a decision hy the 1Supreme Court of Ap,.. 
l)eals in the case of Employers Lfobility Insurance Company 
v. Newton, which will be referred to further in the proG,0ed-· 
ings. · . 
The Corporation CommisRion allowed a 10% rate increase, 
and, after· that rate inc.rease, Iio policy cot1Id be written. in 
the Sta.te of Virginia on any other rate basis except on the 
increased basis that was allowed. bv the State Corporation 
Commission. . .. · 
Now, it is our claim that that has nothing to do wiiil the 
construction of this polfoy; that the State Corporation Com-
mission ha.s not the final sav in the eonstruction of the statutes 
of the state, and it is the duty of the Court to construe this 
policy under the Code section as it might be 'applicable to 
this policy. The State Corporation Commission does not write 
the laws on the subjec.t, and the only thing that they did was 
to undertake to establish the rate, and the State 
. page 27 } Corporation Commission bas no right to read any-
thing into the policy; tha.t is the duty of the Court. 
Mr. Williams: Suppose I read the depositions, and the 
Court will get a better idea of it. "\Ve haven't a jury here. 
Mr. Rixey: .All right. 
Note: The depositions. referred to were then read and are 
as follows; · 
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called as a ·:witness on behalf of the def end.ants, having. been 
:first duly ·sworn, testified as follows: ' 
Examined by :Mr. Williams : 
Q. Mr. Perry, will you please tell the stenographer your 
name, and occupation 1 · 
A. George A .. Perry, principal statistician of the Bureau 
of Insurance. 
Q. ·what is the Bureau of Insurance a part on 
A. A branch of, the State Corporation · Commis.c;ion .. 
Q. Mr. Perry, can you tell us whether or not, Rometime in 
the early part of 1940 or the latter part 9f 1939, a proceeding 
was started by the Aetn~ Casualty and Surety Comp.any, and 
other stock companies, in regard to increasing the rates on 
motor vehicle liability insurance covering_ bodily injury and 
property damage, Case No. 6980f 
A. .An order was entered on the date of March ~2, 19·40, as 
the result of the filing by the National Bureau of Casualty & 
Surety Underwriters, and the Mutual Casualty Insurance 
Rating Bureau, on behalf of their member companies i.J.1 con-
nection with the proposed rate provision for automobile bodily 
injury and property damage. · 
Q. You say that was approximately what date? 
A. The order was entered on M.arch 22, 1940, fixing the 
date for hearing·. 
Q. Did they file a proposed increase in the rate schedules f 
A. They· filed proposed increases and decreases 
page 29 ~ all along the line for different classes of business. 
Q. Have you a' c.opy of that proposal they filed 
in reference to what is known as the g·ara.ge typ(-, of policy! 
A. Yes, I do. 
Q. Will you produce that pa.rt of it that has ref ercnce to 
the National Standard Garage Liability policy issued in Vir-
ginia Y (Witness does.) 
Mr. Williams: We offer this schedule in evidence, entitled 
'' Virginia A.uto Rate Provision,'' in reference to garage au-
tomobile dealers and repair shops, numbered '' L' '-
By l\fr. ·wnliams: 
Q. That sheet which has been offered in evidence is the 
011ly sheet that has reference to the garage automobile deal-
ers and repair shop policies, is it not Y 
.A~ There were some other filings made which were ex-
planatory of these particular rates, explaining the actual :fll-
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ing and the effect of it; but this is the originai sheet showing 
the experience and break-down, and how the rates were ac-
tually arrived at. 
Q. Mr. Perry, is that the only sheet that has to do with -:-e-
quiring the garage type of policy to have an additional in-
terest endorsement on it in consideration of the raising of 
the rates some 10% ¥ 
page "30} A. This is, as I said before, the original tiling 
of these rates. There were other letters filed, nx-
plaining this filing. 
Q. Can you tell us, please, whether or not the policy which 
I hand you, 45P101696 of the .. American ,Casualty Company 
of Reading, Pennsylvania, is the type of policy referred to 
in defendant's Exhibit No. 1, which is this sheet that we have 
introduced in evidence 1 
A. It is, yes. 
Mr. Rixey: Do I understand _you have introduced in evi-
dence that sheet? 
Mr. Williams: Yes. 
Mr. Rixey: I note an objection to the introduction of one 
sheet, when Mr. Perry says tha.t that sheet is only a part of 
the data and papers that were filed a.t the time he spoke of. 
·1 maintain that the whole situation should be presented, and 
not simply one sheet taken out of the papers that were filed. 
Mr. Williams: Mr. Phlegar, will you mark thid policy for 
identification, Exhi•bit No. 27 
('1.Tu.e reporter did as requested.) 
By Mr. Williams : 
Q. Mr. Perry, will you state whether or not you took part 
in these proceedings, known as Case No. 6980? 
A. I did. 
Q. Whom were you representing in those pr<>-
page 31 ~ ceedings? 
A. I was a witness for the Commonwealth. 
· Q. Do you know whether or not the American Casualty 
Company of Reading, Pennsylvania., was a party to that suit·l 
A. Yes, they were a party. · 
Q. Were they represented by counsel¥ 
A. They filed a letter requesting that the National ·Burea.11 
of Casualtv and Suretv Underwriters represent them at the 
· hearing, and the National Bureau of Caslialty and Surety 
Underwriters had counsel. 
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Q. A.nd that was l\fr. T: Justin Moore of Richmond, was· 
it not? 
A. Yes, sir. 
Q. Did you file in those proceedings, on behalf of the Bu-
reau of Insurance, a petition, or any data, in connection with 
increasing the rates on garage policies because of the decision 
in case of Newton, in· 107 Federal, 2nd Edition f · · 
A. I filed a memorandum which ou.tlined the effect of the 
filing in general. In that memorandum I called attention to 
the fact that the companies ha.d requested an increase of 
10% over all in the g·arage liability policies for automobile 
dealers and repair shops ; that. they based that request on · 
the fact tha.t the federal courts had ruled that the Virginia 
law extended c.overage under this particular policy form to 
individuals employed by a ga~age, and using the cars of the 
g·arag-e ·- or, what 1t amounted to, the garage pol-
page 32 ~ icy induded omnibus coverage. On the basis of that 
decision, .I recommended to the State Corporation 
Commission that the rates, as filed, be approved. · 
Mr.· Rixey: I call for that memorandum which· you re-
ferred to. I w~mld like to have a copy of it filed with the de-
positions. · 
Mr. Williams: I will put in everything that is reasonable 'to 
put in, but, with a file as big as this, it is impossible to put it 
all in. . 
Mr. Rixey: What is the objection to filing that as aB exhibit 
along with this? . 
. · Mr. Williams: I have no· objection at all, Mr. Rixey, but 
the only thing is that these are original records Mr. Perry is 
testifying- from, and he is not willin_&" to let these things be 
taken out of the State Corporation l;ommission 's file. 
By Mr. Rixey: · · 
Q. You could make a copy of them! 
A. Yes. 
Mr. Rixey: I object to his testifying from his rec.ollection. 
when the original is in his possession, and he is capable of 
g·etting· it. 
Mr. ·williams: Mr. Perry is not testifying from his recol-
lection; be is testifying from the original paper in his hand. 
· · Mr. Ruxey: I woulcL like for him to file with that 
page 33 ~ a copy of that paper. 
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By 1t?Ir. Williams-: 
·Q .. How long is it, Mr. Perry1 
. A. The ·part which refers to garag-e liability is only. about 
six or seven lines. 
Q~ Will you read the part into the record that refers to 
:garag·e liability? 
A. ''So far as garage liability is concerned, there has been 
an increase ·Of a flat 10%, and at the same time the coverage 
will be broad even to include broad form additional interest 
coverage, which heretofore ]ms. been available only upon the 
1 
• payment of a 20% additional charge. Due to a decision-- in a 
recent case, Employer's Liability Insurance v. Aaron Tracey 
Newton, we feel that the broadening of a coverage, with the 
resulting reasonable charge tl1erefor, .is entirely justified, and 
should he adopted.'' · 
Q. Mr. Perry, were those rates, as filed in regard to the 
increase in premiums on the g·arage liability policy, appr(?ved 
bv the Commission? · 
· A. In answer to that I will read from the original order 
issued in conneetion with this case. 
Q. Is that of April 22, 1940? 
A. Yes. . 
Q. I have a copy of that, and we can put that in. 
,page 34} I will ask you to identify that, if that is a correct 
copy of the original order . 
.A.. It is. · · 
Mr. Williams: We offer that in evidence, marked "Defend-
ant's Exhibit No. 3." · 
Bv Mr. Williams: 
·Q.1 lvir. Perry, can you tell us whether or not the National 
Bureau of. Casualty and Surety, Underwriters, who, I under-
stand you to testify, were represented by counsel, and who 
also represented the American Casualty Company of Read- · 
ing, Penn·sylvania, did they put on any evidenc.e in that pro-
ceeding on which they based their right to this increase, on 
the fact that they had now to stand additional coverage Y 
Mr. Rixey: If so, I call for the evidence. 
A. Thev ·fi'ied this sheet "L" that vou have pr'evfouslv re· 
f erred to; showing the rates and indicating the 10% increase, 
w]1ich was· to provide in the , basic c.overage the protection 
extended under the additional interest coverage, and the 
3g Supreme Court of .A.ppea;fa. of Virginia 
George A .. Perry .. 
transcript of testimony where their witnesses went over the 
:file, explaining in detail the reasons for these changes. They 
did, I believe, mention the faet that that increase was due to 
this particular decision of Newton. 
By Mr. Williams ~ 
Q. I hand you the original of the testimony,. .and ref er you 
• t<i> ~pages 91 and 92, and ask you by whom that tes-
page 35 ~ timony was given Y 
A. The testimony was given ;by A. E. Spottke,, 
· .manager of the Automobile Department of the.National Bu-
reau oi Casualty & 1Surety Underwriters. 
Mr. Williams : We will ask the stenographer to copy those ' 
two pages in the record. (See Exhibit No. 8.) 
By :Mr. Rixey _ 
Q. Might I ask if that is the only evidence in the case f 
.A. As far as I recall, that was the only mention made by 
the witness on the stand in connection with that, but that is 
all I recall. 
By Mr. Williams: 
Q. Mr. Perry, referring to Exhibit No. 3, which was· the 
order of .April 22, 1940, what date did that order bec-0me ef-
fective? 
A. The order reads as follows: "It is further ordered, that 
the hasic rates, rules, and regulations hereby approved and 
prescribed for bodily injury and property damage on private 
passenger, commercial, public automobiles, funeral cars. 
school huses, and other rates, rules, and reg'Ulations hereby 
approved for operation in Virginia shall become effective on 
and after the first day of May, 1940, on all policies, new and 
renewal business, effective on and after the first dav of May, 
1940, and no policy effectiv:e prior to May 1, 194(), shall be 
endorsed or canceled and re-written to take ad-
·page 36 ~ vantage of, or to avoid, the application of the re-
vised rates, rules, and reg-nla tions, except at the 
request of the insured and at the customary short rate 
charges.'' 
Q. Mr. Perry, does that same Bureau, which you have re-
ferred to as instituting these proceedings, get out a rate 
manualf 
A. The National Bureau of Casualty & Surety Underwrit-
er,s publishes a rate manual, yes. . 
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Q. I hand you what purports to be a sheet from the rate 
manual, and call your attention to a rule marked with a star, 
entitled ''Rule-Payroll Policy-Interests Covered;'' and ask 
you if that was the rule adopted in these proceedings by the 
State Corporation Commission? 
A. That .was a rule approved -by the State Corporation 
Commission to carry out the effect of the increase in garage 
rates, and the extension under the garage policy of the ad-
ditional interest coverage. 
Mr. Williams: Mr. Rixey, I will read it into the record. 
"RULE-PAYROLL POLICY-INTEREST'S COVERFJ.D 
'' In view of. the applicable statutes of the State of Virginia, 
garag·e payroll policies written at the Virginia rates for au-
tomobile dealers and repair shops afford coverage for addi-
tional interests; such payroll policies shall be en-
page 37 ~ dorsed to indicate that blanket additional interests 
coverage is provided.'' 
By Mr. Williams: 
Q. What date did that rule become effective? 
A. May 1, 1940. 
Mr. Williams: We ask that that be marked as "Defendant's 
Exhibit No. 4." 
By M·r. "'Williams : 
Q. In these proceedings, did the Commission enter an or-
der on July 22, 1940, in which they directed that that rule be 
published in the manual, or something of that kind 7 
A. Not in connection with this proceeding, but the Com-
mission entered an order on July 22, 1940, administrative or-
der No. 610; which was issued to cover certain filings made 
by both the National Bureau of Casualty and Surety Un-
derwriters and the Mutual Casualty Insurance Rating Bureau 
in conneetion with c.ertain changes and rules and reg-ulations 
filed subsequent to the rate provision of May 1, 1940. In this 
order they did specify as follows.: '' And whereas it has been 
brought to the attention of the State Corporation Commission 
that the manual of automobile insurance rates, rules, and 
regulations for Virginia has not been reprinted to include 
notice of the fact that in connection with Case No. 6980, the 
·State Corporation Commission approved garage liability 
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rates, which included charge for broad form, additional in-
terest coverage. That is, that. g·arage liability poli-
pag·e 38 ~· cies issued in Virginia were to include, without ad-
ditional charge after May 1, 1940, broad form ad-
ditional interest coverage, and since· the Commission is of 
the opinion that this matter should be immediately set forth 
in the Virginia manual of automobile insurance rates, rules, 
and regulations, it is therefore ordered that the automobile 
· experience rating plan be revised in the manner outlined 
above, and that there be included in the manual of automo• 
bile insur.anee rates, rules, and regulations within thirty 
days from the date of .this order, reference to the fact that 
garage liability policies, issued in the Sta.te of Virginia, ex-
tend without additional charge, broad form additional in-
terest coverage, and that the extension of said coverage with-
out additional charg·~ was effective as of J\foy 1, 1940.'' 
Q. You have peen reading- from the original order Y 
A. ~I.1his is a file which we maintain in the Bureau of In-
surance of all orders issued through that department. The 
original order, initialed ;by the State Corporation Commis-
sion, is on file ~th the Clerk of the Oorporation Commis-
sion. 
Q. Could you testify that that is an exact copyf 
A. Yes, it is a true copy, attested to by N. W. Atkinson, 
Clerk ·of the State Corporation Commission. 
Q. I hand you what purports to be '' Additional interests -
endorsement .No. 44 (blanket - dealers and repair shops)", 
and ask you to look at that ·and state whether or' not that is 
the coverage which these orders and proceedings 
page 39 ~ called to be placed on all policies issued after Ma:y 
l, 1940? 
. · A. That is the endorsement. 
Mr. Williams: We offer that in evidence as Defendant's Ex-
hibit No. 5. . 
By Mr. Williams: 
Q. l\fr. Perry, this Exllibit No. 4, which is a rule taken from 
, the manual, is that the reprint made in compliance with the 
order of tT uly 22, 1940? 
A. Yes. 
Q. Mr. Rixey has requested that ~.11 of the records in these 
proceedings be filed. Can you tell us, please, roughly, for the 
record, what that would necessitate doing? 
A. It would ~ecessitate, to begin with, securing copies of 
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the tram;cripts, which are two large volumes covering some 
thous~nd or so pages, I believe, plus securing copies of all 
of the filings made by the two :filing agents, and numerous 
firlings an<J petitions made by individual companies who in-
tervened in this case. in connection with the request for de-
viation from automobile rates as approved, as well as a tre-
mendous amount of evidence and testimony in connection with. 
the. device known as the '' Traffic Eye,'' which was brought 
in the case in the. form of a petition to secure a reduction on 
1·at~s for tho.se automobiles equipped with this device, called 
the ''Traffic Eve.'' 
page 40 ~ Q. In your opinion, and with your knowledge. of 
this record, could you say that the extracts, which 
ha.ve been offered in evidence, or read into the evidence, are 
a fair presentation of the evidence and the records in con-
nection with the requirement that the garage. type of policy, 
in cohsideration of a 10% increase, should have additional 
interest coverage 1 
A. Yes, I do. 
c~oss EXAMINATION 
Mr. R.ixev: I move to strike out all of the evidence in this 
case, on the g-rouud that it is irrelevant a.nd not pertinent to 
the issues in this· case. The sole issue in this case is the con-
struction of tl1e ga.rage liability policy, issued by the Amed-
can Ca~ualty Company of Reading, Pennsylvania, to Larry 
C. Brig·gs, trading as Briggs Motor Company. The policy does 
not contain the so-called omnibus clause, and. the sole issue 
is whethei- or not the Court will read into that policy an om-
nibus coverage clause under Section 4326A of the Code of 
Virginia. The action of the Corporation Commission in rais-
ing· rates or lowering ra.tes is not binding· upon the Courts 
in the interp1·etation of the policy as written, nor upon the 
interpretation of Section 4326.A. Subject to' that 
page 41 } exception, I will proceed with the cross-exami-aa-
. tion. · 
Hv Mr .. Rixev: · 
·Q. Mr. Perry, I understand that you are principal statis· 
tician for the Bureau of Insurance, and that the Bureau of 
Insurance is a division of the State Corporation Commis-
sion? 
A. That is correct. 
Q. y OU spoke of this proceeding· •before the State Corpora-
4Z Supreme' Co·urt of .A.ppeais of Virginia: 
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tion Commission,. which involved the question of raising, rates 
. and lowering rates on various types of risks . .As I under-
stand, the nuqiber of that proceeding is 6980Y 
A. That · is correct. 
Q. And the final order was entered on March 2.2,. 1940? 
A. I believe there was an order after that, but it did not 
deal with the rates. It only dealt with the device known as the 
'' Traffic Eye.'' _ 
Q. You spolre of the American Casualty Company being 
a party to that proceeding. As I understand it, the American 
Casualty Company was not a party to that proceeding·, ex-
cept through its memher_ship in what you call the N a.tional 
Bureau. That is correct, isn't iU -
A. No, that is not correct. The Aineriean Casualty Com-
pany is a licensed company in the State of Virginia, and all 
licensed companies were served notice of this hearing and 
made parties thereto. The National Bureau of Casualty & 
· Surety Underwriters .acted on behalf of their mem-
page 42 ~ ber companies, and the American Casualtv Insur- , 
ance Company requested that the N ationai Bureau 
of Casualty & Surety Underwriters represent them at the 
hearing. 
By M~. Williams: 
Q. By letter to the State Corpo1·ation Commission t 
A. That is correct. 
By Mr. Rixey: 
Q. There were no insurance companies taking- part in that 
proceeding· outside of representation· that was given to them 
by the National Bureau¥ 
A. Yes, sir, there was quite a number of companies taking 
part in it individually. 
Q. Did the .American Casualty Company take any part in 
it individually¥ 
A. They were not here in person. 
Q. So the only participation they had in the matter was 
throug·h the representation of them by the National Bureau °l 
A. That is correct. 
Q. You testified, did you not, in the Newton Case? 
A. Yes, I believe I did._ 
Q. And I believe that you testified in that case in the Fed:. 
eral Court at Norfolk Y 
A. That is correct. 
Q. I believe that you testified at that time that it was the 
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construction of the Bureau of Insurance that the 
page 43 ~ garage liability policies did not carry the addi-
tional interest liability, did you not Y 
A. Unless the policy was so endorsed and a premium paid 
for that coverage at that time. 
Q. But unless there was an endorsement to that effect on 
the policy, it was your opinion that the garage liability policy 
did not include any additional interest·¥ 
A. That, of c.ourse, was prior to May 1, 1940, and prior to 
the Newton Case. 
Q. And you were familiar, of course, a.t the time you testi-
fied in the Newton Case with Section 4326A .of the Code¥ 
A. Yes, sir. 
Q. And, I take it, that up'. to the time of the decision of the 
Newton Gase, the Bureau of Insurance then had considered 
the question of whether or not Section 4326A of the Code re-
quired the garage liability policy to extend the coverage that 
is normally extended under what is called the omnibus cov-
erage clause 1 • 
A. As to whether or not they actually considered it, I am 
not prepared to state, but they never had required those 
policies to carry that piu·ticular coverage unless the premium 
had been paid therefor. 
By Mr. Williams: 
Q. Until May 1, 19407 
A. 'J.Tu.at is correct. 
· By Mr. Rixey: 
page 44 ~ Q. So it was in your opinion, at any rate, that 
· up to the decision in the Newton Case, garage lia-
bility policies did not carry the liability that would be car-
ried under an omnibus coverag·e clause in the absence of the 
existence of such omnibus coverage clause in the policy? 
A. Tha.t was my opinion, based upon the customary prac-
tice. 
Q. It is my understanding of the order of the ·State Corpo-
ration Commission that. they simply fix rates; isn't that 
right¥ 
A. Rates, rules, and regulations. 
Q. You don't maintain, I take it, that the ·State Corpora-
tion Commission has a right to change any Act of the Legis-
lature? 
Mr. Williams: I object to that question. Tl1at is1 a question 
for the Court, and not for you, or me, or the witness. 
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A. I have no opinion to express on that: 
, By Mr. Rixey: 
Q. I show you policy No. 45P1016961 issued by the Ameri-
can Casualty Company to· Larry C. 'Briggs, trading as Briggs 
Motor Comp1:lny, marked ''Plaintiff's Exhibit X,'' which is 
attached to a stipulation which will be filed in the case, and 
a-sk you to look at that policy and tell me on what rates the 
premium is charg·ed, whether the rates existing· prior to the 
order of March'22, 1940, of the State Corporation 
page 45 } Commission, or the rates existing· after that! 
A .. I would be unable to answer that question 
without having information as to the experience rating ere-
. dits and debits, neither of which was applied, and likewise 
the rates that were developed under the schedul&. payroll plan 
affecting this policy. The rates as shown here are modified 
rates, which were arrived at by taking annual rates and ap-
plying schedule rating and experience rating to this particu-
lar policy. I believe Mr. Wrenn of the Virginia Automobile 
· Rate Administrative Bureau probably could tell that, because 
the Bureau actuallv arrived at those rates. 
Q. Mr. Perry, are you a lawyer, sir? 
A. No, sir. . 
Q. You a.re familiar with the decision in the Newton Case1 
A. Yes, sir, I have read the, transcript. 
Q. The decision in that case holds that that Court read into· 
a garage liability policy an omnibus coverage clause, and they 
arrived at that decision by the construction of Section 4326A 
of the. Code? 
A. I think that is correct. 
Q. It would be true then, would it not, that if a garage 
pold.c.y comes up for construction on the question of whether 
or not ,that section of the CQde requires an omnibus coverage 
dause in the policy, if that question came up for decision 
in a federal court, you would normally expect the 
page 46 ~ federal court to follow the decision in the Newton 
Case, wouldn't you? 
A. I imagine so. 
Q. And the state court has never decided the question 7 
A. No, sir. 
Q. What is that t 
A. As far as I know, they ha.ve not. 
Q. So don't you think that rates should have been raised 
to take ca.re of the risk of that question being decided by a 
'I 
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-fede1·al court on any policy written after the decision of th,e 
Newton Case Y · 
A. y OU mean immediately after the case' 
Q. Any time .afterwards? 
A,. If I am not mistaken, the matter did come up at the 
next annual rate hearing after that particular case decision. 
' Q. And it was for the purpose of taking care of that ad.:. 
ditional risk that the increase in rates was granted, wasn't 
it? ' 
A. It was for the purpose of extending that particnlar·cov-
erage .under the policy and allowing the companies to charge 
what was considered a reasonable premium for that hazard. 
Q.- Under the set-up of the Corporation Commission, was 
it anticipated that an additional interest clause was to be 
actually written into the poliey Y 
A. Either written into, or endorsed on the policy. 
. · Q. Look at this policy and see if there is· any 
page 47 } such endorsement on that polic.y. 
Mr. Williams: It1 is admitted it is not . 
.A. I believe that there is on this policy. 
By 1\f r. Rixey : ' 
Q~ For which a premium was charged Y 
A.. I don't believe so. It Rays here: '' In consideration of 
the premium at wl1ich this policy is written, it is understood 
and ag•reed that adjusted rates· and payrolls will be applied 
as required by the State Corporation Commission of Vir-
!tlnia.'' 0 
Then, there is another. "Endorsement automobile policy 
Virginia,'' and the word '' trnckmen'' has been marked out. 
'' Rate J)rovision : 
''This poliey is issued by the company and accepted by 
the named insured with the agTeement that the rates and clas-
sifications as set forth in the policy or by endorsement· are 
snhject to cha:n.g-es to the extent that such changes are ap-
proved or required by the 'State Corporation Commission of · 
Virginia. · 
'' It is. further understood and a.gr~ed between the company 
and the named insured that in the event of incorrect rates or 
misclassification by the carrier or· agent, the insured may can-
<·.el thls policy pro rata on the basis of the correct classifiea~ 
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tion and rates as. approved or required b~ the State Corpora-
tion Commission. " 
'' This endorsement is effective as· of the inspec-
page 48 ~ tiori date of the policy to, which it is attached. 
'' Nothing herein contained shall be held to vary, 
alter, wave or extend any of the declarations, agTeements, ex-
clusions or conditions of this policy other than as above 
stated.'' 
Q. I ask you to look at that policy and see if there was 
any so-called omnibus coverage clause f 
A. There is no specific endorsement entitled "Blanket ad-
ditional interests coverage,'' no. 
RE-DIRECT EXAl\ITNATION 
By Mr. Williams: 
Q. A.s I understand, Mr. Perry, you think that endorse-
ment yon read requires this order to -be taken into the pol-
icyt 
A. A.ooording to the language, it seems that it requires 
the policv to comply with the Commission's orders. 
Q. Mr: Rixey stated that the .American Casualty was only 
represented through the Bureau. I hand you a letter dated 
April 8, to the Virginia State Corporation Commission, and 
signed by the American Casualty Company, and ask yon if 
the State Corporation Commission received that original let-. 
ter! 
A. Yes, it was received by registered mail, special de-
liverv. 
Q. ~ And they state in there its counsel T. Justin Mooref 
A. It reads .as follows : 
page 49 ~ "Gentlemen : ·wm you please accept this letter 
at the request of the American Casualty Company 
of Reading, Pennsylvania, to be represented by the Na-
tional Bureau of Casualty & 1Surety Underwriters, and their 
representative, Mr. T''. Justin Moore, in the discussions and 
hearings on the Virginia Automobile Rate Provision of May 
1, 1940. ,, 
. Copies of this letter were sent to T. J nstin Moore, Mr. i8. E. 
Spottke, and Mr. R. L. Jackson, Secretary of the Common-
wealth, Richmond, Virginia. · 
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Mr. Williams : I am going to ask the stenographer to copy 
that letter in, in full, including the letterhead. I a.sk that that 
letter be marked ''Defendant's Exhibit No. 6." 
L. 0. WRENN, JR.., . 
called as a witness on behalf of the defendants, having been 
first duly sworn, testified as follows: 
Examined bv Mr. vVilliams: 
Q. Mr. Wrenn, tell the stenographer, please, your name! 
A. L. 0. Wrenn, Assistant Manager of the Virginia Au-
tomobile Rate Administrative Bureau. 
Q. ,Vhat is the Virginia Automobile Ra.te Administrative 
Bureau 7 
A. 4 bureau c.rea.ted by the 1932 session of the Legisla-
ture to administer the rates, rules and regulations 
page 50 ~ approved by the State Corpora.tion Commission. 
Q. Created by Section 4326A of the Code, is it 
noU 
A. I don't recall the number. 
Q. Anyhow, it is created by a special statute¥ 
A. That is right. 
Q. And you say you are the Assistant Manager of tha.t t · 
A. That is correct. · 
Q. Were you familiar with these. proceedings before the 
State Corporation Commission, known as Case No. 6980? 
A. I attended the hearings that were held. 
Q. Pµrsuant to, the orders entered by the Commission, did 
you or not send out to the various insurance companies bul-
letin No. 60¥ 
A. That was sent out under date of .April 24, 1940, to all 
of the companies that are members of our Bureau. . 
Q. Is the Americ~m Casualty Company of Reading, Penn-
sylvania, a member of your Bureau 1 
· A. They are. . 
Q. And did you send them that bulletin as of that date1 
A. I cannot sa.y that I personally sent it, but it was sent 
to; those companies that were on our mailing list, and it went 
out under by instructions. As to whethe~ it was actually re-. 
ceived hy the company, I am unable to sa:y. 
Q. It was sent out in due course of mail¥ 
A. That is right. 
page 51 r Q. Are you familiar with the National Standard 
Garage Policy 45Pl01696, issued to Larry C. 
Briggs, trading as Briggs Motor Company¥ 
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A. I have a facsimile of the policy's declarations. 
Q. Is that pa.rt of your office records 7 
A. Yes, sir. 
Q. Would you tell the stenog-r~pher, please, whether or 
not an additional premium of 10% was charged for that policy 
to cover the additional interest endorsement No. 44 ! 
Mr. Rixey: I object to the form of tha.t question. He can 
tell what the premium charge was, but he is not in a position 
to say the purpose of the additional eharge. 
A. The premium charg·ed on this· policy - may I qualify 
that and say: The rates charged on this policy were those 
rates which the Corporation Commission had approved ef-
fective May 1, 1940. 
By Mr. ·wmiams: . · 
Q. Mr. Rixey seems to doubt your knowledge of those facts. 
Oa.n you tell him how you happen to know that; what your 
duties are in connection with those things? 
A. The ·Corporation Commission, in its order, approved 
the garage rates as filed by the Na.tional Mutual Bureaus, and 
in the testimony offered .by· those two bureaus· at the hearing, 
it was broug·ht out that the rates, as proposed with 
page 52 ~ the garage rates, increased 1.0% to include blanket 
additional interest coverage. 
Q. I am g·(?ing· to· ask you to identify this as the bulletin 
you sent out. I think you have already testified to it, and 
we will file that as an exhibit. 
A. Tthis is the bulletin we sent out. 
Mr. Williams: We would like-to mark that Exhibit No. 7. 
Bv .Mr. "Williams: 
·Q·. Mr. WrenJ?., would a company, after May 1,.1940, have 
a rig·ht to charge a less rate than .wha.t the Commission had 
ordered? 
A. No. We would have disapproved such policies. 
Q. Did' you send any wire, or receive any wire, from the 
American Casualty Company of Reading·, Pennsylvania, in 
reference to this sometime in ,July, I believe! 
.A.. On July 9, we received a wire from Mr. G. W. Dawson, 
American Casualty Company, reading· as follows: 
"Refer.rate card Larry C. Briggs, trading as Briggs Motor 
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Company, Suffolk and Portsmouth, Virginia, effective June . 
21, 1940, promulgated August 22, 1940. Advise hy collect 
wire if these rates contemplate blanket additional interest 
eoverage. '' 
That wire was received by us on J ulv 10. 
Q. Did you reply to that t · 
A. We replied on July 10' to Mr. Da:wson a.s follows~ 
page 53} "Briggs Motor Company rates effective June 
21, 1940. Contemplate blanket··additional. interest 
coverage. See Virginia Exception Sheets, page 22, effective 
May 1, 1940.'' ' 
Q. Diel you ever hear any more from them a.bout· that? 
A. No, we did not. 
CROSS EXAMINATION. 
Bv ]\fr. Rixev: 
.. Q. That telegram yo~ read, of course, was,. as you say it 
is, elated July 9. You did ·not give the yea.r. I take it i~ was ' 
1940; is that correct? 
A. 1941. 
Q. July, 1941? 
A. That is correct. 
·Q. So the policy had expired when that telegram was sent; 
is tha.t correct? 
A. It expired .June 21, 1941. 
Q. So the policy had expired? 
A. Tha.t is correct. 
Q. At the time that telegTam was sent and received? 
A. That is correct. 
Q. Look at that policy issued to Briggs Motor Company, 
:and tell us what the premium was i 
A. Do you want this quoted as premium or rates. 
Q. Give us the prem~um · first. 
page 54} Bv 1\'Ir. Williams: 
• Q. Wbat is the distinction? 
· A. The rates are the rates per $100, and the rates is th~ 
subject which the Commission a.pproved, and in dealing with 
these~ we usually refer to them as ''Rates'' rather than "Pre-
mium.'' 
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By Mr. Rixey: 
Q. First, tell .us .. what the amount of the total premium 
was? . :· · 
A. The total est!matecl advanced premium was $264.75~ 
The minimum premium is $154.37. 
Q. What is the difference between the total estimated ad-
vanced premium and the total minimum preminmY 
A. In the approval of garage rates by the Com.mission,. 
they have approved an amount per $100 a payroll, and a 
specific amount as being the mimmum a.t which any garage 
policy may be written. 
Q. Wha.t I am g·etting. at is: ,Vhat did M:r. Briggs, the 
policyholder, pay? 
A. I do not know. I do not have a copy of the audit which · 
the company is supposed.to have mailed. 
Q. ·what did he pay at the time the policy was issued¥ 
A. The estimated advanced premium of $264.75 is what 
he should have paid, according to the policy's conditions. 
Q. Why did they put down this nnder that: ''It 
page 55 ~ is understood and agreed that the minimum pre~ 
mium is corrected to bodily injury liability $12-2.75, 
property damage liability $31.6.2, total minimum premium 
$154.37"? That would be all he would pay, wouldn't it! 
A. No, sir; That minimum premium will apply only in the 
event the estimated annual remuneration, multiplied hy the 
rates per $100 a payroll, does not produce this minimum pre-
mium of $154.37. In ·writing policies it is customarv to set 
up an estimated advanced remuneration, and that remunera-
tion, multiplied by the rate, produces an estimated advanced 
premium. In this case the estimated premium exc.e.eded the 
minimum premium. So the advanced premium for this policy, 
which the insured should have paid, is $264. 75. 
Q. Y oti say that is based then on the new rates effective 
May 11 
A. That was based upon the rates effec.tive l\fay 1, 1940. 
Q. Will you tell us what it would have been if it had not 
been based on that f 
A. No, I don't 'know. 
Q. How do you know that is based on the new rates 1 
A. Because we use the rates the Commission approved. 
Q. How do you know they did? You didn't write the policy, 
did vou? A: No, but I have a f ac.Rimile of it here before me. 
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Q. How can you tell whether it is based on the 
page 56 ~ new rates or old rates if you don't know what the 
' old rates were ! 
A. Because these rates in this policy are the rates which 
were published by our Bureau. 
Q. How do you know that Y You mean, they ought to have 
beenT 
.A.. No. sir, they a.re. 
Q. T'ell us what the rates were? 
A. This risk meets the requirements of both schedule ~cl 
e?Cperience rating as approved by the Corporation Commis-
s10n. 
Q. How do you know what the experience rating was for 
that narticula.r risk? 
A. ·The company submitted to us a garag·e application 
signed by the assured, setting up the pa;yrolls for eac.h r,£ the 
v~rious operations conducted within each loeation. The op-
erations at Suffolk met the requirements of the manual, in 
that for the nine months ending three months prior to the in-
ception date of this policy, a total payroll of $15,031.75 had 
developed. T!he minimum requirement is $15,000. Upon re-
ceipt of that application the risk was rated by us, and, as a 
, result, we developed the rate of 78 cents ,bodily injury and 18 
cents property damag-e for the Suffolk location. The manual 
rate for 18uffolk, effective May 1, 1940, was $1.54 bodily in-
jury and 32 cents property damage. As a result of the sched-
ule rating plan, there was a material decrease in the rate for 
that particular location. 
page 57 ~ Q. And you can't tell us what the rate then would 
have been under the old rates, or what the pre-
mium would have been u:n,der the old rates, existing prior to 
May 1? 
A. No, sir, because the old rates were not applica.ble after 
May 1, 1940. 
Q. And, as I under~ta.nd it, if the policy had oalled for 
any rates, or any premmm, under the rates actually charged, 
the policy would have been disapproved? 
A. That is correct. 
Q. By your Commission? 
A. If it had been under or over. 
Q. In other words, if a company desires to write a garage 
liability policy in this sta.te, it has to -be written according 
to the rates set by the State Corporation Commission and 
in effect at that time? 
A. That is correct. 
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Q. And cannot write the policy for a rate less. than thah 
A. Not unless the Commission approves it. 
Q. Does the Commission approve individual cases of rates? 
A. There have been cases where there was no rtile in the 
manual covering_ the particular operation. 
Q. At any rate, in this. particular policy, the policy could 
not have been written for a rate less than it was written; 
is tha.t correct? 
A.. Not and afford the same coverage. 
page 58 ~ Q. I am not talking about the coverage. 
A.. Tihe reasou _Isay tl~at, you can write $50 de-
ductible property damage. 
Q. We a.re not talking about $50 deductible property 'dam-
age. Suppose you look at the. policy. You say you are fa-
miliar with iU 
A.. Yes. 
Q. Could that policy, as written there, have been written 
on a rate cheaper than whnt was charged, to comply with 
the law? 
A. No, sir, it could not. 
RE-DIRECT EXAMINATION. 
Bv Mr. Williams.: 
~Q. Mr. Wrenn, as I understand, a.t the expiration of the 
policy an audit is made up, and then the final premium is fi...~ed 
-a final charge is made; is that the way of it1 
A.. That is one of the provisions of the policy. 
Q. If Mr. Briggs pai¢L his bill for that coverage, as shown 
in this policy, and did not receive any additional interest 
.coverage, he paid for something he did not get, didn't he Y ' 
Mr. Rixey: I object to that. The State Corporation Com-
. mission has set the rate, and ]\fr. Wrenn says that no garage 
liability policy can be written in this state unless 
page 59 ~ it is charged that rate, and the question in this 
· ea.se is the construction of that polic.y. 
Bv ]\fr. Williams : .. 
··Q. l\fr. Wrenn, this polic.y becomes effective as of the 21st 
day of June, 1940, and I undcrstanc]J you to say that the rates 
charged here were the rates approved by the Commission 
as of May 1, 1940? · 
A. That is correct. Q. And the rates approved by the Commission_ as of May 
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1, 1940, and which .are put in this policy, contemplated that 
ihere would be additional interest endorsement on the policy; 
didn't itf 
.Mr .. Rixey: I object to that .as to what is contemplated. 
I maintain it is a question for the c.onstruction of the Court 
to construe the policy as written, and the statute, Section 
4326A, as -applied to that policy, and he lmd a right and was 
:required to charge the premium set by the State Corpora-
tion Commission, and could not have written a policy for a 
less premium. 
A. I would not like to say that it was mandatory that a 
company place that endorsement on the policy. I would say, 
bowever, that it is mandatory under the rates as approved 
that the c.ompany afford blanket additional interest coverage. 
Bv Mr. Williams: 
· Q. In other words, the rates cover blanket addi-
page 60 ~ tion~l interest 1 ' 
A. They do . 
. Q. 'And, if he had paid .the bill on these· rates, and did not 
get the blanket additional coverage, he did not get what he 
paid for! 
A. (No answer.) 
Q. I think that is self evident. 
RE-CROSS EXAMINATION. 
Bv Mr. Rixey: 
- • Q. Isn't tb·e question of the construction of the policy for 
the Courts in the final analysis T 
A. :r think so. 
·Q. And so it is a question, if the policy does. not contain 
an omnibus coverage c1ause, that the State Corporation Com-
mh-1sion cannot read it in there, can they? · 
A. I don't think I am qualified to answer that. 
Q. I don't think you are either, and therefore, I don't see 
how you could answer the previous questions which you have 
answered Mr. Williams. . 
A. What was thaU 
(A previous question of Mr. Willia.ms was read by the re-
porter.) -
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being recalled, further testified as follows: 
Examined by Mr. :Mott : 
Q. Mr: .P~rry, will you explain, for the purpose of the rec-
ord, the· effect of the order of Ma.rch 22, and the subsequent 
action taken in the order of April 221 
Mr. Rixey: I object to his explaining the effect of the: 
order. The order speaks for itself. 
:M:r. Mott: · What I am trying to do, Mr. Rixey1 is to have 
Mr. Perry make it clear what the procedure was. 
Mr. Rixey: All right, sir. , 
.A. The order on March 22, 1940, was a.n order entered by 
the Commission after a filing had been made, and which the. 
Commission disapproved in writing in the order of Marc.h 
22. 
By Mr. Rixey: 
Q~ You say disapproved f 
A. Disapproved in writing. When the Commission actually 
disapproved in writing a :filing, they are then required to set 
a date for public hearing in connection with the filing, to give 
notice to all companies in the State in connection with that 
filing in order that they may have an opportunity to ap-
pear and be heard, to offer· such other :fiilings of their own-
petitions. The order of April 22 was an order entered after 
the hearing, and setting forth the findings of the Commis-
sion as a result of the hearing. 
page 62 ~ By Mr. Mott: 
Q. It was the order of April 22 which approved 
the filings made in this hearing,. or previously disapproved, 
I should say1 
A.. The order of April 22 approved certain parts of the 
:filings as filed. It substituted in lieu of other filings the 
Commission's own rates a.s the result of the hearing. The 
Commission has the power, under charter 172%A, to fix rules 
and regulations. 
Q. The rate provision applicable to the garage policies,. 
which was disapproved by the order of March 22, wa.s ap-
proved by the order of April 22? · 
· A. That is correct. It was merelv a matter of form to 
disapprove the filings as originally made in order to bring 
them before the Commission in a form of public hearing. · 
M . .A. j\fa~ey, ct al., V. American Casualty Co., etc. ss 
George A. Perry. 
Q. And th~ ·exceptions in the order of April 22 show the 
extent to which the rates, as filed, originally were not wholly 
approved? 
A. That is correct. They show how those rates were modi-
fied ,by the action of the Commission after a third bearing 
and investigation, as to the basis on which these rates were 
developed. 
page .63 ~ CROSS EXAMINATION. 
By Mr. Rixey: . 
Q. ·So, as I understand the situation, as applies to garage 
liability policies, the new rates were approved as of April 
22? 
A. Approved on April 22, effective as of May 1, 1940. 
Virginia, 
City of Norfolk, to-wit: 
I, T. M. Phleg·ar, a. Notary Public. for tl1e State of Virginia 
at Larg·e, having qualified in the Corporation Court of the 
· City of Norfolk, Virginia, certify that the foregoing deposi-
tions of George A. Perry and L. 0. Wrenn, Jr., were duly 
taken and sworn to at the time and place and for the pur-
pose in the caption mentioned, and tha.t signatures thereto 
were waived by counsel. 
Given under my band this .... day of October, 1941. 
Notary Public. 
My .commission ex1>ires October 7, 1941. 
page 64 ~ Mr. Williams: That is all the testimony we 
have, your Honor. 
Mr. Rixey: Is your Honor going to rule on the deposi-
tions? 
The Court: It is, the opinion of the Court that this case 
involves the construction of a contract u;nder section 4326-a, 
but the Court also feels that the fact that this polic.y, issued 
at an increased rate over that which obtained in May, 1940, 
and an increase was adopted in the light of the holding in 
the Newton case, that the insuranc.e company evidently un-
dertook, at that time, to carry the omnibus garage coverage, 
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and, therefore, the depositions relating to the rate and other 
matters incidental thereto are pertinent. · 
Mr. Rixey: Note an exception. 
Mr. Rixey: If your Honor· please, I believe that covers 
.the evidence. 
pag·e 65 ~ And, at another day, to-wit: on the 2nd day of 
December, 1941, the following Court 9rder was en-
tered. 
This day came tlie parties; and whereas on October 7th, 
1941, this case was tried by the Court without a jur~r all par-
ties having- waived the jury, and after considering and hear-
ing the stipulation, the evidence and argument of counsel on 
· that day, the Court having taken time to consider of its judg-
ment, the Court is now ready to render its judgment. . 
Upon consideration whereof it is considered and ordered 
by the Court that M. Anderson Maxey is not an insured un-
der the policy eonstrued in. this case, namely the policy No. 
45p-101696 issued by the plaintiff to Larry C. Brigg;s, trad-
ing as Briggs Motor Company dated June 21st, 1940, and 
that neither M. Anderson M.axey nor Dorothy Mae Murphy, 
Administratrix of The Estate of Derrell Azelle Murphy, De.-
ceased, have any· interest in ~aid polic.y, and that there is no 
liability upon the plaintiff in this case to either defendant 
by virtue of the· accident that occurred on J\foy 4th, 1941, or 
by virtue of the judgment recovered in the Circuit Court of 
Princess Anne County, Virg·inia, by Dorothy Mae Murphy, 
Administratrix of The Estate of Derrell Azelle Murphy, De-
ceased., against M. Anderson Maxey for the death of the sa.icl 
Derre.11 Azelle Murphy growing out of said accident; that 
there is no ground for reformation of the policy or estoppel; 
and that the plaintiff do recovElr of the defendants its costs 
in this case; to all of which the defendant expected. 
And thereupon, the said defendants, by counsel, moved the 
Court to reconside.r its judgment and grant a new tria] and 
enter judgment for the defendants on the ground that the 
same is contrary to the la.wand the evidence and without evi-
dence to support it, and foT failure to reform the said poli~y 
to include c.overage for the benefit of the said de.:. 
page 66 ~ fendants, ·or the failure to hold that the plaintiff 
is estopped to deny the coverage; whereupon, it 
is considered by the Court that the motion is overruled, to 
which action of the Court, the defendants. by counsel, duly 
excepted and thereupon the said defendants, having ~ignified 
• 
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their intention of applying· to fhe Supreme Court of Appeals 
of Virginia for an appeal and for a writ of. -error and su,per:.. 
:sedeas to foreg·oing judgment and order. · 
It is Ordered that execution. upon said judgment be sus; · 
for a period ,of sixty days from the end of this December 
term of the Court, upon the said defendants, or some orie fQr 
them, entering into ancl acknowledging the proper suspend-
ing bond. befor~ the Clerk of this Oourt in the penalty of 
$50.QO, with surety to be approved by the said Clerk, and 
eondition,ed according to law. 
BOND. 
KNOWN ALL MEN BY THESE PRE1SENTS, Thnt we 
~T. W. Mott, Pi'incipal, and ;f. Hume Taylor, Surety, as prin· 
eipal and a.s surety, are held and firmly bound unto the Com-:-
monwealth of Virgillia, in the sum of Fifty Dollars, to the 
payment whereof, well and truly to. be made to the said Com-
monwealth of Virginia, we bind ourselves and each of us, 
our and each of our heirs, executors, administrators a.nd suc-
cessors,. jo'intly and severally firmly by these presents. And 
we hereby waive the benefit of our exemptions as to· this ob- ' 
liga.tion. Sealed with our seals, and dated· this 4th day of 
December, one thommncl nine hundred and Forty-onei; 
The condition of the a.hove obligation is such, That whereas 
a.t a Circuit Court held for the Co1mty of Norfolk on the 1st 
day'Of December, 19'41, in a certain suit in law then pending-in 
the said Court between American Casualtv Com-
page 67 } pany, etc., plaintiff and M. Anderson Maxey, & al, 
defendants, an order was entered ruling that M . 
.Anderson Maxey was not an insured under the policy con~ 
strued in this case, and wher~as on the, M. Anderson Maxey 
& al, during the same term at which the said decree was en-
tered, the said Oourt, in order to allow the said Defendant 
to apply for an appeal from said order, made an order sus-
pending the execution of .the said decree for the period of' 60 
days from the elate thereof upon the said defendant or some-
one for him g-ivirni: bond before the Clerk of said Court in the 
penalty of Fifty Dollars, conditioned according to law. And 
whereas it is the intention of the said defendant to present 
a. petition for· an appeal from order; now, therefore, if the 
said defendant shall pay all such damages as may ace.rue to 
anv person bv reason of the said suspension, in case a super-· 
sedeas to thlsaid deeree shall not he allowed and be effectual 
within. the said period of to days, specified in the aforesaid 
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,order of the said Court, then the above obligation to be void,. 
or else to remain in full force. 
Signed,. sealed, acknowledged and delivered in the presence: 
of · 
J. W. MOTT·, Seal 
J. HUME TAYilOR, Seal 
In the Clerk's Office of the Circuit Court of the County of 
Norfolk. .. 
This day personally appeared before me, V. C. Randal~ 
Clerk of the Circuit Court of the County of Norfolk, J. Hume 
Taylor, and made oath that hi~ estate, after the payment of 
all his just debts, and those for which he is bound as security 
for others and expect to have to pay is worth the sum of 
Fifty Dollars, over and abo-ye all exemptions allowed by law.: 
Given under my hand, this 4th day of December, 1941. 
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V. C. RANDALL, ·Clerk 
By A. W. SNOW, D. C. 
JUDGE'S CERTIFICATE. 
I~ A. B. Garney, Judge of the Circuit Court of. Norfolk 
Conntv, Virginia, who presided over the foregoing trial of 
American Casualty Company of Reading, Pennsylvania, v. 
M. Anderson Maxey, and Dorothy :Mae Murphy, adminis-
tratrix of the estf}te of Derrell Azelle Murphy, deceased, in 
the Circuit Court of N or:f olk County, Virginia, at Portsmouth, 
Virginia, on October 7, 1941, do certify that the foregoing 
is ·a true an~ correct eopy and report of all the evidence, mo'-
tions and all other incidents of the said trial of the said cause, 
with the objec.tions. and exceptions of the respective parties 
as therein set :forth. 
As to the original exhibits introduced in evidence (in the 
depositions) as shown by ·the foregoing report, exhibits num-
bers 1, 2, 3, 4, 5, 6, 7 and 8, and exhibit X referred to in the 
stipulation whieh have been initialed by me for the purpose 
of identification, it is agreed by the plaintiff and the defend-
ants that they shall be transmitted to the Supreme Court 
of Appeals as part of the record in this cause in lieu of cer-
tifying to thei Court a copy of said exhibits. 
And I further certify that the attorneys for the plaintiff 
:M:. A. :Maxey, et al., v. American· Casualty Co., ete. · 59 
had reasonable noti.ce, in writing, given· by .counsel for the 
def end.ants of ~he time and place when the foregoing report 
of the testimony, exhibit.s and other incidents of the trial 
would be tendered and presented to the undersigned for sig;. 
nature and authentication. 
pag·e 69 } Given under mv hand this 2 day of January, 
1942, within 60 days after the entry of the :final 
judgment in said cause. 
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. · · A. R CARNEY, 
Judge of the Circuit Court of Norfolk 
County, Virginia. 
A copy . teste : 
A. B. CARNEY, 
,Judge of the Circuit Court of Norfolk 
- County, Virginia. 
CLERK'S .CERTIFICATE 
I, V. C. Randall, clerk of the Circuit Court of Norfolk: 
County, Virginia, do certify that the foregoipg report of the 
testimony, exhibits and other incidents of the trial of the 
case of American Casualty Company of Reading Pennsyl- . 
. vania, v. M. Anderson Maxey and Dorothy Mae Murphy, ad-
ministratrix of the estate of Derrell Azelle Murphy, deceased, 
~11 of which have been duly authenticated by ~he Judge of 
Raid Court, were lodged and filed with me as Clerk of said 
Court on the 2nd day of ,January, 1942 ... 
V. C. RANDALL, 
Clerk of the Circuit Oourt of Norfolk 
County, Virginia. 
By L. C. AN1SELL, D. C .. 
page 71 } I, V .. C. Randall, Clerk of the Circuit Court· of 
Norfolk County, Virginia, do certify that the fore-
going is a true transcript of the record in the case of Ameri-
can Casualty Company of Reading, Pennsylvania, v. M. An-
derson Maxey and Dorothy Mae Murphy, administratrix of 
the estate of Derrell Azelle Murpl}y, deceased, lately pend-
ing in said Court. ·. · . 
I further certifv that the same was not made up and com-
. pleted and delivei·ed untii counsel for the plaintiff received 
- I 
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due notice thereof and of the intention of the defendants to 
apply to the Supreme Court of Appeals for a writ of error 
a:nd su,persedeas to the judgment therein. 
V. C. RANDALL, 
Clerk of the Circuit Court of Norfolk 
County, Virginia. 
L. C. ANSELL, D. C. 
Fee for. copy of record $ ..... . 
A Copy-Teste: 
· M. B. WATTS., C. C .. 
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